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1 
JOINT APPENDIX : 
In The Municipal Court for the District of Columbia 
Criminal Division 
COM PLAINT 

482-57 | 

G.J. 499-57 | 

Affidavit No. 289259 
Whereas Willie Knight hath upon oath before me Paul Mothershead a Deputy 
Clerk of the Municipal Court for the District of Columbia, made complaint 
and declared that on the 9th day of April, A. D. 1957, at the District aforesaid, 
one Marion Looney did then and there unlawfully by force and violence, by 
stealthy seizure and snatching steal, and take carry away from the person 
and immediate actual possession of Willie Knight money of the value of thir- 
teen & 00/100 dollars, all lawful money of the United States, of goods and 
chattels of Willie Knight, against the form of the statute in such case made 
and provided, and against the peace and government of the United States of 
America. 

Witness, The Honorable LEONARD P. WALSH, Chief Judge of The Munici- 

pal Court for the District of Columbia, and the seal of said Courth this 9th 
day of April, A. D. 1957. 


WALTER F. eeindecice 
Clerk, The Municipal Court, D. C. 


By /s/ Paul Mothershead, 


[Filed April 10, 1957 ] : 

G.J. 499-57 United States vs. Marion Looney 
No. U. S, 2238-57 COMPLAINT: Robbery 

HARRY M. HULL, Clerk Cepl. Atty. McDaniels 


WITNESSES: Willie Knight, Det. Set. Gould, Det. Set. Kutner, Det. Set. 
Herbert Young, Robb. Sqd. April 9, 1957; Hearing held; Held to await the 
action of the Grand Jury Committed to Jail in default of recognizance in 








2 
the sum of $50,000 to appear in the United States District Court for the District 
of Columbia. 


100 [ Filed May 13, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled February 28, 1957, Sworn in on March 5, 1957 


The United States of America : Criminal No. 482-'57 
| Vo : Grand Jury No. 498-57 
; 499-57 
eps y ibaa Robbery (22 D.C.C. 2901) 
acces 7 : Vio. 22 D.C.C. 505(b) 


The Grand Jury charges: 

On or about April 9, 1957, within the District of Columbia, James W. Dunn, 
by force and violence and against resistance and by sudden and stealthy seizure 
and snatching and by putting in fear, stole and took from the person and immed- 
iate actual possession of George M. Miller, property of George M. Miller, of 
the value of about $17.00, consisting of $17.00 in money. 

SECOND COUNT: 

On or about April 9, 1957, within the District of Columbia, James W. Dunn, 
by force and violence and against resistance and by sudden and stealthy seizure 
and snatching and by putting in fear, stole and took from the person and immed- 
iate actual possession of Joseph F. Marshall, property of Joseph F. Marshall, 
of the value of about $12.00, consisting of $12.00 in money. 

THIRD COUNT: 


On or about April 9, 1957, within the District of Columbia, James W. Dunn - 
and Marion Looney, by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took from 
the person and immediate actual possession of Willie Knight, property of Willie 
Knight, of the value of about $13.00, consisting of $13.00 in money. 
101 FOURTH COUNT: 
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On or about April 9, 1957, within the District of Columbia, James W. Dunn, 
without justifiable and excusable cause, did assault, resist and oppose Robert 
M. Hudlow, a member of the Metropolitan Police Department operating in the 
District of Columbia, with a dangerous weapon, that is, a loaded pistol, while 
the said Robert M. Hudlow was engaged in the performanbe of his official duties. 
FIFTH COUNT: 

On or about April 9, 1957, within the District of Columbia, James W. Dunn, 
without justifiable and excusable cause, did assault, resist and oppose Thomas 
Summerville, a member of the Metropolitan Police Department operating in the 
District of Columbia, with a dangerous weapon, that is, a loaded pistol, while 
the said Thomas Summerville was engaged in the performance of his official 
duties. 


/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ 


Foreman 


102 [Filed May 17, 1957] PLEA OF DEFENDANT | 
On this 17th day of May, 1957, the defendant Marion Looney, appearing in 
proper person and without counsel present, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to her, pleads not guilty 
thereto. 
The defendant is remanded to the D. C. Jail. 
By direction of 


EDWARD M. CURRAN 
Presiding Judge 
Criminal Court # One 


103 [Filed May 31, 1957] 
ORDER APPOINTING COUNSEL TO DEFEND 
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Upon consideration of the motion of the defendant in the above-entitled 
cause, it is this 31st day of May, A.D. , 1957, 
ORDERED, That John Perna be, and he is, hereby appointed to appear and 
defend on behalf of the said defendant. 
/s/ BURNITA SHELTON MATTHEWS 


Judge 


104 [ Filed June 13, 1957 ] PRAECIPE 
The Clerk of said Court will please enter my appearance for the defendant 
Marion Looney. 
/s/ Jeremiah T. Riley 


105 [ Filed Jume 17, 1957] PRAECIPE 
The Clerk of said Court will withdraw my appearance. 
/s/ John B. Perna 


Address: 416 - 5th Street, N.W. 
Washington, D. C. 
Attorney for defendant. 


Approved: Bertha J. Laws, C.J. 


110 [ Filed September 5, 1957 ] 

On this 5th day of September, 1957, came again the parties aforesaid, in 
manner aforesaid, and the same jury as aforesaid in this cause, the hearing of 
which was respited yesterday; whereupon after hearing further of the evidence 
and the instructions of the Court, alternate jurors Joseph C. LaGrippa and Warren 
S. Liechty, are discharged from further consideration in this case; and thereupon 
the jury retires to consider their verdict. 


The jury returns into Court and upon their oath say that the defendant is 
guilty as indicted; whereupon each and every member of the jury is asked if 
that is his or her verdict and each and every member thereof say that the defend- 
ant is guilty as indicted. 

The case is referred to the Probation Officer of the Court, and the defendant 
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is remanded to the District of Columbia Jail. 
By direction of 


JAMES R. KIRKLAND 
Presiding Judge 
Criminal Court # One 


111 [Filed October 7, 1957] 
JUDGMENT AND COMMITMENT 

On this 4th day of October, 1957, came the attorney for the government and 
the defendant appeared in person and by counsel, Jeremiah T. Riley, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of not 
guilty and a verdict of guilty of the offense of Robbery, as charged, and the 
Court having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to,the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of | 

Three (3) years to Ewelve (12) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 
commitment to the United States Marshal or other qualified officer and that the 
copy serve as the commitment of the defendant. | 


/s/ James R. Kirkland 
United States District Judge 


The Court recommends commitment to: Lewisburg, Penna. 


112 [ Filed October 9, 1957 ] 


PETITION FOR LEAVE TO PROSECUTE APPEAL IN FORMA PAUPERIS AND 
AFFIDAVIT IN SUPPORT THEREOF | 


The petitioner Marion Looney, Jr., being first duly i on oath deposes 
and says: 
That he is a citizen of the United States and the sopellan (petitioner) in 
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the above entitled cause; that he is unable to pay the costs of said appeal, or 
to give security for the same; and that he believes that he is entitled to redress. 

- Your petitioner further states that subsequent to the entry of the judgment 
in this case, an application, accompanied by an affidavit in conformity with 
Sec. 1915, Title 28, U.S. Code, was on , 1957, made to the trial court 
to permit petitioner to prosecute an appeal therein in forma pauperis, thereby 
enabling the trial judge to certify whether or not the appeal was taken in good 
faith, and that the trial court on granted your pefitioner's applica- 
tion to proceed on appeal without prepayment of fees and costs or to give security 
therefore. 

113 That the nature of the Appeal is as follows; 

(1) Ineffectiveness of counsel; 7{?). Pérjured testimony by government 
witness; (3) Prejudiced testimony by government witness; (4) Vague and improper 
identification. 

WHEREFORE, petitioner prays that he be allowed to docket and to proceed 
with his (her) appeal in this court without being required to prepay fees or 
costs, or to give security therefor and that he be allowed to file an original and 
six copies of a typewritten brief and appendix thereto in lieu of printing the same. 

/s/ Marion Looney, Jr. 
Petitioner 

DISTRICT OF COLUMBIA 

I, Marion Looney, Jr., being first duly sworn, according to law, on oath 
depose and say that the matters and things stated in the foregoing petition and 
affidavit by me subscribed as facts are true, and that those matters and things 
stated therein as upon information and belief I believe to be true. 

: /s/ Marion Looney, Jr. 
SUBSCRIBED AND SWORN TO before me this 8th day of October, 1957. 
/s/ J. E, Ottes, Notary Public, D. C. 


112 [ Filed October 14, 1957] 
Denied with leave granted to file a Motion for New Trial. 





7 : 
/s/ James R. Kirkland 
Judge : 


115 [Filed October 24, 1957] 
MOTION FOR A NEW TRIAL 
Reasons For Such A Motion Is the Following: 
I Marion Looney, believes he is entitled to redress, for the following reasons: 
(1) Iam innocent of the charge. | 
(2) I was illegally arrested. 
(3) Ineffectiveness of counsel 
(4) Perjured testimony by government witnesses. 
(5) Prejudiced testimony by government witness. 
(6) Vague and improper identification. 
I Marion Looney, files this motion in good faith, and ‘say that the matters 
and things stated therein by me as facts are true, and he prays that this Honor- 
able Court will grant this motion. | 


Respectfully submitted 
/s/ Marion Looney, Jr. 
Petitioner 
SUBSCRIBED AND SWORN TO before me this 21st day of October, 1957. 
/s/ J, E, Ottes, Notary Public, D. C. 


116 [ Filed November 1, 1957 ] 

On this 1st day of November, 1957, came the Attorney of the United States; 
the defendant in proper person and by his attorney, Jeremiah T. Riley, Esquire; 
whereupon the motion of the defendant, Marion Looney, for a new trial, coming 
on to be heard, after a hearing by the defendant, is by the Court Denied. 

The defendant is remanded to the District of Columbia Jail. 

Present: By direction of : 
United States Attorney JAMES R, KIRKLAND 


Presiding Judge 
By Alexander Stevas 
Assistant United States Attorney CT iminal Court #4 





CRIMINAL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CASE CLOSED 

UNITED STATES vs. 1. JAMES W. DUNN; 2. MARION LOONEY; U.S. ATTORNEY } 

STEVAS; Attorneys for Defendants - 1. H. C. Allder, 401 3rd St., N. W., G.d. 

No. 498-57; 2. B:-h-Ahern;416-th-St-N-W., G.J. No. 499-57; 2. J. Perna, 

416 5th St., N. Wy 2. J. T. Riley, 1406 G St., N. W5, Criminal No. 482-57; 

CHARGE: ROBBERY (22, DCC, 2901) VIO. 22, DCC, 505(b). 

1957 May 13 - Presentment and Indictment Filed (5 Counts); No. 1, 2: Copy 
of indictment given to deft. Cert. filed. Ne. 1: 

1957 May 14 - No. 1: APPEARANCE of H. Clifford Allder entered. 

1957 May 17 - No. 1, 2: ARRAIGNED, Plea NOT GUILTY entered; Deft. 
REMANDED to the District of Columbia Jail; No. 1: Attorney H. Clifford 
Allder present; No. 2: Attorney not present. 


CURRAN, J. (Reporter-Spatzer) Cert. filed. 
4957-May-24— Ne- 2+—APPEARANGE E- of Harry d:-Ahern entered-and fled. 


(error). 


1957 May 31 - No. 2: Case is referred for appaintment of counsel. MATTHEWS, 
J. (Reporter -MacReynolds) 
1957 May 31 - No. 2: ORDER APPOINTING John Perna as counselto defend, 
filed. MATTHEWS, J. (N) 
1957 Jun 13 - No. 2: APPEARANCE of Jeremiah T. Riley entered. 
1957 Jun 17 - No. 2: APPEARANCE of John B. Perna as attorney for deft. 
Entered Withdrawn, per praecipe, filed (Fiat) LAWS, C. J. 
1957 Jun 27 - No. 1: Plea Not Guilty withdrawn, PLEA GUILTY entered to 
_ Counts 1 & 3 (Robbery); Case is REFERRED to the Probation Officer of 
the Court; Deft. REMANDED to the District of Columbia Jail; Attorney 
H. Clifford Allder present. 
LAWS, C. Jd. _ (Reporter -O' Neal) Cert. filed. 





1957 Jul 12 - No. 1: JAMES W. DUNN: 

SENTENCED to imprisonment for a period of 

ONE (1) YEAR to TEN (10) YEARS ON COUNT 1; 

ONE (1) YEAR TO TEN (10) YEARS ON COUNT 3; | 

said sentence by the counts to run CONCURRENTLY; Government's 

Oral motion for leave to dismiss remaining counts is by the Court 

granted; Dismissal entered as to remaining counts; Attorney H. C. All- 

der present. Deft. REMANDED to D. C. Jail; 

MORRIS, J. (Reporter-Delehanty) Cert. filed. 
1957 Jul 12 - No. 1: Judgment & Commitment of 7-12- 57, filed. MORRIS, J. 
1957 Aug 14 - No. 2: MOTION of DEFENDANT for reduction in bond, filed 

121 (Prepared by deft.). | 
1957 Aug 29-No. 2: MOTION of DEFENDANT for reduction in bond, heard, 
argued and REDUCED to $20,000.00. Deft. REMANDED to the District 
of Columbia Jail; Attorney J. Riley present. : 


CURRAN, J. (Reporter -Deeds) _ Cert. filed. 
1957 Sep 4 - No. 2 - MARION LOONEY: JURORS FROM CRIMINAL PANEL 
NO. ONE SWORN ON VOIR DIRE: JURY AND TWO ALTERNATE JURORS 


SWORN: 

Dorsey R. Beane, Jr. Paul E. Knowles, Jr. Mrs. Leola I. Hollins 

James E. Jones Earl L. Fountain George O. L. Holmes 

James L. Colston _—_Elliott Gold Mrs. Lillian B. Jackson 

Humphrey F. Decola Charles E. Goldstein William T. Jackson 

a.1. Joseph C. LaGrippa a.2. Warren S. Liechty 

Case is RESPITED until 10:00 A.M. to-morrow; : 

Deft. REMANDED to the District of Columbia Jail; 

Attorney Jeremiah T. Riley present. ! 

KIRKLAND, J. (Reporter -B.O. Watson) - Cert. filed. 
1957 Sep 5 - No. 2: MARION LOONEY: : 

TRIAL RESUMED: same jury; Alternate jurors excused; Jury retires 

to deliberate; VERDICT: Guilty as indicated; Jury Polled; Case is 
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REFERRED to the Probation Officer of the Court; 
122 Deft. REMANDED to the District of Columbia Jail; Attorney Jeremiah T. 
Riley present. KIRKLAND, J. (Reporter-B.O.Watson) Cert. filed. 
1957 Oct 4 ~ No. 2: MARION LOONEY: 

SENTENCED to imprisonment for a period of THREE (3) YEARS TO 
TWELVE (12) YEARS. Court RECOMMENDS commitment to Lewisburg, 
Pa.; Deft. REMANDED to the District of Columbia Jail; Attorme y Jere- 

' miah T. Riley present. KIRKLAND, J. (Reporter-Markwalter) ; 

1957 Oct. 7 - No. 2: MARION LOONEY: 
Judgment & Commitment of 10-4-57, filed. KIRKLAND, J. 

1957 Oct. 9 - No. 2: Petition of Defendant for leave to prosecute appeal from 
Judgment in forma pauperis and affidavit in support thereof, filed. 

Cert. of Serv. (Prepared by the Deft.) | 

1957 Oct. 14 - No. 2: PETITION of DEFENDANT for leave to prosecute 
Appeal ~ from Judgment - in forma pauperis DENIED with leave GRANTED 
to file a motion for a New Trial, filed. Dated 10-11-57. KIRKLAND, J. (N) 

1957 Oct. 24 - No. 2: MOTION of DEFENDANT for a New Trial, filed. (Pre- 
pared by Deft.) 

1957 Nov. 1 - No. 2: MOTION of DEFENDANT for a New Trial heard and 
DENIED. Deft. REMANDED to the District of Columbia Jail; Attorney 
Jeremiah T. Riley present. 

KIRKLAND, J. (Reporter -Markwalter) Cert. filed. 

1958 Aug 18 - No. 2: Certified copy af order U. S. Court of Appeals granting 
petition of Petitioner for transcript of the proceeding in the District 
Court at the expense of the U. S. & further ordered that the record on | 
appeal be prepared by the Clerk of the District Court and transmitted to 
U. S. Court of Appeals within forty days from the date of this order 
(8-15-58), filed. 

1958 Sep 23 - No. 1, 2: TRANSCRIPT OF PROCEEDINGS, September 4, 1957, 
filed. Clerk's Copy (Reporter--B.O.Watson) 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1[ Filed September 23, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES ! 
vs. Criminal i. 482-57 


JAMES W. DUNN, and 
MARION LOONEY, 


Defendants. 3 
September 4, 1957 
The above entitled matter came on for trial before the HONORABLE 
JAMES R. KIRKLAND. 
APPEARANCES: 
ALEXANDER L. STEVAS, ESQ., | 
On behalf of the Government. 
JEREMIAH T, RILEY, ESQ, 
On behalf of the Defendants. : 
* *# * £ KK KF OK OK 
6 WILLIE KNIGHT i 
* * * * *€ * K K * | 
DIRECT EXAMINATION 
Q. Mr. Knight, I am going to sek you to tell us your full name. A. 
Willie Knight. 
Q, K-n-i-g-h-t? A. That is right. 
7 Q. Mr. Knight, where do you live? A. I live at 1626 Kenilworth Avenue, 
Northeast. 
Q. Mr. Knight, do you work? A. Iam a cab sie 


Q. By yourself or for your company? What: kind of cab do you drive ? 
A. Nationwide. : 


Q. Directing your attention to the month of April, on or about April 8 and 
April 9 of this year, were you working at that time? A. I was. 
Q. What kind of work were you doing at that time? A. Hacking. 
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Q, That is driving a taxicab? A. That is correct. 

Q. What kind of cab were you driving on, say, April 8? A. ‘53 Nationwide. 

Q ‘'53 Nationwide taxicab? A. That is right. 

Q. Keep your voice up just a little louder and a little more slowly. Mr. 
Knight, do you recall whether or not you were actually working on the night of 
April 8 of this year? A. I was. 

Q Were you working on April9? A. I was working a while until around 

12:00 or 1:00 o'clock. 

Q Mr. Knight, directing your attention to the night of April 8 and the early 
morning hours of April 9, did there come a time when anything of an unusual 
nature happened to you? A. Well, I was hailed by two young men. 

Q. You were hailed by two men. A. That is right. 

Q Where were you at, approximately, when you were hailed by the two 
men? A. On E Street between 9th and 10th. 


Q. What section of the city? A. Northwest. 
Q. Is that here in the District of Columbia? A. That is correct. 


Q, When you were hailed by the two men, what did you do? A. Pulled 
over to the curb and stopped. 

Q. What happened when you pulled over to the curb and stopped? A. Two 
men got in the back and asked me to take them to the 2200 block of Second 
Street, Southeast. 

Q. Did you know either of the two men at that time? A. No, I didn't. 

Q Was there anyone else in your cab besides the two men and yourself? 
A. There was not. 

Q. Do you now know who it was that gave you the directions to go to that 
2200 block of Second Street? A. Ido. 

Q Do you see that person here today in the courtroom? A. No, I don't. 

Q. You don't see that person? A. No, sir. 

Q You say there were two men. A. It was. 

Q. Do you see any of those men that were in your taxicab on this particu- 
lar occasion that hailed you, do you see either or both of those men here today? 





p= 
pas 
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A. I see one of them. 

Q Where is that one you see? A. Sitting over there. 

Q May I have the witness step down? | 

THE COURT: Yes. | 

BY MR. STEVAS: : 

Q. Would you step down and I will ask you to put your hands on the shoulder 
of the person you identified as having been in your cab. May the record show 
the witness placed his hand upon the shoulder of the defendant Looney ? 

THE COURT: The record may so show. ! 

BY MR, STEVAS: 

Q. After receiving the instructions as to where you were to go, what did 
you do then? A. I started out and taken the route of Pennsylvania Avenue to 
11th Street and across the bridge. | 

Q. What bridge did you go across? A. The 11th Street Bridge. 

Q Then what did you do after you crossed over the ‘bridge? A. Iasked 
them to repeat the address and he said, ''Go ahead and I will show you how to 
get there." : 

Who said this? A. James Dunn. : 

You didn't know his name at that time, did ead A. No, I didn't. 
Did you proceed then? A. I did. 

Where did you go? A. Looney told me to go up| to Portland Street. 
Did you go up to Portland Street? A. Idid. 

Who told you to go up there? A. Looney. 

Looney? A. That is right. 

Which one is Looney? A. This one. 


The one seated here in the courtroom? A. Yes, Sir. 
After the defendant Looney told you that did you do that? A. I did. 

Q. Then what happened after you made the turn up the cre? A. Drove down 
one block and make a right. | 

Q. Went down one block and made a right? A. Yes, Sir. 

Q, Where were you at that time? A. Some road or another. I know it 


POH OHHH HOO| 
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leads off Portland Street and half right, and then it goes down to Second Street 
and makes a left turn. 

Q Did you make a left turn on Second Street? A. I did. 

Q This was in what section of the District? A. That was in Southwest. 

Q, This was in the District of Columbia? A. Yes, sir. 

Q What happened when you got to Second Street? A. We made a left turn 
on Second and went down about half way the block and Looney begin to get sick, 
he says. 

12 Q Why said this? A. Looney said he was sick on the stomach. 

Q, The defendant Looney told you he was sick? A. Yes, he did. 

Q What else was said, if anything? A. Then he asked me to stop so he 
could get out of the cab and I pulled over to the curb and stopped. 

Q. Who asked you to stop so he could get out of the car? A. He did. 

Q The defendant Looney? A. Yes. 

Q, Did you do that? A. I did. 

Q At that time were you still in the District of Columbia? A. We was. 

Q, When you stopped the car, will you tell these ladies and gentlemen of 
the jury just what happened to you at that time, and before you answer this 
question I will ask you, preliminarily, about what time was this, now? A. It 
should be around about 12:05 or 12:15. 

Q Early in the morning hours of the 9th? A. That is right. 

Q You proceed to tell the members of the jury, and I ask you to speak 
slowly and loudly so they can tell just what happened at that time. A. After he 
said he was sick on the stomach I pulled over to the curb and stopped. He gets 
out and walks in the back of the cab. 

THE COURT: Speak so the ladies and gentlemen can hear you. 

THE WITNESS: After I made a complete stop he gets out and walks to the 
back of the cab and then the other fellow in the cab, he said, "I can't stand to 
see no one sick on the stomach." I said, "Turn your head like I am going to 
do."" I turned my head and get this lick on the head, and I turned my head and 


caught the next lick on my finger. 
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BY MR. STEVAS: 

Q, Which way was your face facing when you canghi the lick on your head? 
A. Facing to the left. 2 

Q Then what happened after you felt this on your head? A. I fell over 
in the seat. After that Looney, he ran back to the front and jumped in the seat 
underneath the wheel. | 

Q Who did this? A. Looney. 

Q. The defendant seated here? A. Yes. 

Q, Where did he go? A. He came back to the front and got underneath 
the wheel and pushed me over next to the right--hand door. 

Q Toward the passenger side? A. Thatis correct. 

Q, Where was the other man all this time, if you know ? A. He had the 


gun in my ear at the time. 

Q What? A. A gun. | 

Q What, if anything, did Looney do or say after he got in the front seat? 
A. He said, "This is a stick-up. Don't move." Then he started searching for 


my money. | 

THE COURT: Not quite so fast. May I suggest to the District Attorney, 
can you stand near the jury box.? 

MR. STEVAS: Will you face me now. 

THE COURT: Would you repeat the question so we can get the continuity 
of it? | 

BY MR. STEVAS: 

Q There came a time when you had a gun in your ear, held by the defend- 
ant Dunn, and you said the defendant Looney got in the front seat and pushed 
you over? A. That is correct. 

Q What, if anything, did the defendant Looney say d or do at that time while 
you were both in the front seat? A. He said, "Get your hands up. Thisisa 
hold-up."" So I held my hands up and moved over. And at that time Looney 
went in my pockets and got my money out, went inside my pants and asked me 
if I had any more money, and I told him no, I didn't have any more. Then he 

| 
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opened the glove compartment and went in there and got the wallet out and he 
tore it all to pieces. After that he tood (sic) me to get out of the cab. So Dunn 
said, "Let's kill him." Looney said, "No, let's don't kill him." He told me to 
start walking down the street and I looked back he would blow my brains out. 

Q. Who said that? A. Dunn. 

Q Who went in your pocket? A. Looney. 

Q, Did you have anything in your pockets? A. I had eight one-dollar 
bills in my pocket. * 

Q Eight one-dollar bills? A. That is correct. 

Q Did you have anything else? A. I had a change carrier and the change 
carrier had better than five dollars in there, I know. 

Q Had about what? A. Better than five dollars in the change carrier. 
He also taken that. 

THE COURT: What did you say with regard to the loose change, it was 
how much? 

THE WITNESS: I know it was approximately five dollars worth of change. 

THE COURT: What was the word you used a little while ago? Was it 
“better than''? 

THE WITNESS: Better than. ‘ 

THE COURT: How much? 

THE WITNESS: You mean how much actually? 

THE COURT: How much coins? 

THE WITNESS: That I couldn't know. 

THE COURT: Your testimony is that it was either approximately five dol- 
lars or better than five dollars? 

THE WITNESS: Yes, sir. « 

BY MR. STEVAS: 

Q. What happened to the five dollars or better than five dollars in change 
and the eight one-dollar bills? A. They taken everything. Then he get out 
and tell me to start walking down the street. SoIdid. After I get down past 


a 


15-A the corner of the curb where we was parked at he had done drifted the car 


i 
down in the street. : 
Did you see who did that? A. Yes, Looney did that. 


The defendant Looney drifted your car down in the street? A. Yes, 


. Was your motor running at this time? A. No, it wasn't. 
How about your ignition, was that on or off, do you know? A. It was off. 
. Did you have any key in your ignition while you were driving the cab? 
A. Yes, it was. : 
Q. What happened after you walked down the street? A. I cut my eyes 
back over my shoulder and I didn’t see anyone. : 
Q. You did what? A. I cut my eyes back over my ett shoulder and I didn't 
see anyone, so I ran out in the middle of the street. ! 
Q. Wili you show what you mean by cutting your eyes? A. I cut my eyes 


over my shoulder. i 
Q. You glanced back over your shoulder? A. Yes. 


16-A Q. Did you see anyone? A. No. 
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Q. What did you do then? A. I ran out in the middle of the street and ran 
in front of a cab and hold up my hand and stopped. 

Q. Did you go back to your cab then? A. No, I didn't. 

Q. What did you do? A. I went straight to No. 11 Precinct and explained 
to them what had happened. They taken me from there to the hospital and from 
the hospital back to No. 1. 

Q. What happened to you at the hospital? A. The doctor treated my head. 
He put five stitches in my head. ! 

Q. Put five stitches in your head? A. Yes, he did. 

Q. Then what happened? A. Then they taken me to No. 1 Precinct. At 
that time when we arrived they had already captured Duma. 

Q Did you see Dunn there at the precinct? A. Yes, I did. 

Q. Did you ever see the other man, Looney, again? : A. I seen him that 
morning. | 

Q. Where did you see him that morning? A. In the Court House. 
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Q. Inthe Cairt House? A. Yes. 

Q. In this Cart House? A. Not in this one, in No. 1 Precinct. 

Q. Did you recognize the defendant Looney at that time? A. Yes, 
I did. 

@, Did you recognize the defendant Dunn? A. That is right. 

Q. Did you ever go back to where your cab had been left? A. Yes, 
I went back that following afternoon looking for my keys, but I couldn't find 
them. 

Q. Were your keys there? A. No, they were not there. 

Q. Did you ever findthem? A. No, I didn't. 

Q. I have no further questions of the witness. 

CROSS: EXAMINATION 

BY MR. RILEY: 

Q. Mr. Knight, will you speak up louder. I am somewhat hard of hearing. 
I want to hear everything you say. Who gave you the instructions to go to this 

18 location? A. Dunn. 
Q. You are certain of that? A. Yes, sir. 
Q At the time you picked two gentlemen up whom you claimed to be Mr. 


Dunn and Mr. Looney, you saw them quite clearly? A. Yes. 


Q It was on a well lighted street? A. Yes, it was. 

Q This was at approximately what time that you picked them up? A. 
About 15 minutes to twelve. 

Q The night of the 8th? A. That is right. 

Q When you came to this stop where you claim Mr. Looney became ill, 
what side of the car did he get out, do you recall? A. He got out the left-hand 
side. 

- Q And he went around to the back of the car? A. That is correct. 

Q Was he ill? Did you see him being ill at the back of the car? A. 
Actually, I wasn't watching him. 

19 Q You were looking at the left-hand window, were you not? A. I was. 
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Q, You weren't watching him particularly? A. No, I was not. 

Q. What was the lighting situation at this location where you stopped, was 
it well lighted or dimly lit or how would you describe it? | A It was dimly lit. 

Q Very dimly lit? A. Yes, it was. | 

Q Could you recognize anyone that would be at the rear of the car? A. 
Yes, you could. | 

Q. Where was the nearest light, can you recall? ra It was parked about 
12 feet from a light. 

Q. What kind of a light was that, overhanging light or lamp post? A. Lamp 
post. ! 

Q, You say that Mr. Looney came into the car at the driver's side and 
pushed you over? A. He did. ! 

Q. And then he went through the glove ee cacao | did he? A. After he 
had searched me first. 

Q. Was he wearing gloves? A. No, he was not. 

Q What was he wearing, do you recall? A. IfIam not mistaken, he had 
a light shirt, light coat, and his pants I don't remember. 

Q. Was he wearing a necktie? A. That I don't know. 

Q. Was he wearing a jacket or coat, would you say? | A. I would say; it was 





a coat. 

Q. Suit coat? A. I don't know that. ! 

Q Would it be double-breasted or single-breasted? A. That I wouldn't 
know. | 
It was light colored? A. Light colored. 

And a light colored shirt? A. That is right. 

You don't recall if he had a tie at all? A. No, sir. 

Did he have a wrist watch on? A. That I don't know. 

You claim you saw Mr. Dunn when you returned to the First Precinct, 
is that true? A. That is right. 7 

Q, Then you claim you next saw Mr. Looney later that morning in the Court 
House, Municipal Court, was it? A. That is right. 
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21 Q What time was this you saw Mr. Looney.? A. I would say close around 
12:00. 

Q. Sometime in the afternoon? A. Yes. 

Q What time did you finish up with the police officers that morning after 
you arrived? A. Around about 5:00 o'clock. 

Q Then you went home and went to bed? A. That is right. 

Q And then came back to the court so you was back to the court around 
noontime? A. Around 9:00 o'clock. 

Q. You were back at 9:00 o'clock in the court? A. Yes, sir. 

Q So you only had a few hours’ sleep at most, is that right? A. Thatis 
correct. 

Q Are you certain that you never saw Mr. Looney at any time between 
the time you claim he was in your cab and pushed you over and robbed you of 
your money -- between that time and sometime around noon of that day at 
Municipal Court? A. That is right. 

22 Q, You never saw him in between time? A. That is right. 

Q, Have you ever inspected a line-up at police headquarters, or at the 
precinct station? A. No, I didn't. 

Q You had never identified Mr. Looney any place except in Municipal 
Court? A. That is correct. 

Q Where was that, was it in the courtroom or where? A. It was in the 
Robbery Squad room. 

Q Was that in the court house or in the Municipal Center? A. ThatI : 
can't answer, but I don't know what you call Municipal Center and the court house. 

Q. Did they ask you to look Mr. Looney over? A. I did. 

Q Was he alone at the time or were there other people there? A. There 
was detectives sitting around. 

Q. The detectives had him out? A. Yes, sir. 

Q. Did they tell you he was the suspect? A. They did not say anything. 

23 Q, What did they ask you about him, what did they say, anything? A. They 
just told me to walk in the room, they. had a fellow in there and wanted me to 
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take a look at him and walk out. 
Q This is the first man you looked at? A. That is lmuane 
Q You looked at him and what did you do? A. Turned around and walked 


out. 

Q, What did you say, did you tell anyone this was the man who had robbed 
you? A. That is correct. ! 

Q, Was that the last time you saw Mr. Looney? AL That is correct. 

Q That was ~: so that actually you claim that you saw Mr. Looney when 
he robbed you in the taxicab and then that same day from noontime =~ since 
the robbery occurred in the early morning, around noontime, after you had had 
a couple hours of sleep, you saw him next when the detectives brought him to 
you or brought you to him, is that right? A. That is right. 

Q And you never saw him since then? A. No, sir. 

Q What was he wearing when you saw him in the Robbery Squad? A. He 
had on just what he got on now, light coat and white shirt and I still didn't no- 
tice whether he had on a tie. 

Q. Was he seated as he is now when you saw him in ‘the Robbery Squad? 
A. That is correct. 

Q, Did they ask him to stand up or anything? A. They didn't. 

Q He just stayed like he was? A. Yes, sir. : 

THE COURT: What was your answer to the question? When they asked 
the accused to stand up, what did you reply? : 

THE WITNESS: He didn’t ask the accused to stand up. 

THE COURT: What did the accused do? | 

THE WITNESS: You mean Looney ? 

THE COURT: Yes. 

THE WITNESS: He just set still. He wasn't noticing anything. 

BY MR. RILEY: 

Q. So when you saw him in the Robbery Squad he didn't move, he just re- 
mained seated? A. Yes, sir. i 

Q. You identified him as you see him here today? A That is correct. 
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25 Q As the man who robbed you? A. That is correct. 
MR. RILEY: I have nothing further. 
: REDIRECT EXAMINATION 
BY MR. STEVAS: 
Q. Any question in your mind but this is the same Looney that was in your 
taxicab with the defendant Dunn on this particular morning when you got robbed? 
A. That is right. 
@Q Heis the same one? A. Same one. 
Q When he was going through your pockets was he close to you? A. He 
was leaning over from the steering wheel. 
-Q Right beside you on the front seat? A. That is correct. 
MR. STEVAS: I have no further questions of this witness. 
RECROSS-EXAMINATION 
BY MR. RILEY: 
Q Were the lights on inside of your cab? A. They was not. 
MR. RILEY: That is all. 
26° THE COURT: You may be excused. 
| [ Witness left the stand. ] 
Whereupon 
| WILLIAM P. JENNINGS. 
was called as a witness by the government and, having been first duly sworn, 
was examined and testified as follows: 
| DIRECT EXAMINATION 
_ BY MR. STEVAS: 
For the record, will you state you full name? A. William P. Jennings. 
Were (sic) are you employed? A. U. S. Capitol. 
In what capacity? A. Door keeper. 
Mr. Jennings, where do you live? A. 401 Orange Street. 
In what section is that? A. Southeast. 
Here in the District of Columbia? A. That is correct. 
Directing your attention to the date of April 8 and April 9 of this year, 
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were you living at that same address at that time? A. Correct. 
27 Q. I will ask you, do you know an individual by the name of Marion Looney ? 

A. I do. 

Q Do you see the person here today in the courtroom that you know by 
that name? A. Yes. 

Q Where is he? A. Right over there. 

Q Which one of the three, beginning ~~ A. On the right. 

Q. Which one of the three? A. The one standing up now. 

Q. Let the record show he indicates the defendant Looney. 

THE COURT: The record may so show. 

BY MR. STEVAS: 

Q How is it you are acquainted with the defendant Looney’ A. He is my 
brother~in-law. 

Q Mr. Jennings, do you own an auto? A. Correct. 

Q What kind of auto is that? A. '55 Chevrolet Belaire. 

Q. Did anyone else besides you and your wife have a ma to that car? A. 
That I don't know. 

28 Q Did anyone else besides you and your wife use that car? A. Yes, he 

had driven the car. , 

Q Who had driven it? A. Mr. Looney. 

Q. The defendant Looney had driven your car? A. That is right. 

Q Directing your attention to the early morning hours of April 9, did there 


come a time when you left your apartment that morning? A. That is right, I 


left my apartment. 

Q, About what time was it you left your apartment? A. I don't really re- 
call the exact time, but about 7:15 or 7:10. : 

Q. Where were you going at that time? A. I was going to get the car. I 
always go first to get the car and then my wife comes after me. 

Q. When you went to get the car what happened? A. Well, what happened, 
that morning this lady came over there, I imagine around 6:45, and she knocked 
at the door. 
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MR. RILEY: Objection. I think this is hearsay. 
29 THE COURT: Do no (sic) repeat anything that a person may have said to 

you which was said out of the presence of Mr. Looney. 

BY MR. STEVAS: 

Q Did you have a conversation with someone and -- A. That is correct. 

Q. Did there come a time then that you had occasion to go outside your 
apartment to where your car had been parked? A. Not at that time. I was just 
getting up when this lady came. She said, "Mr. Jennings" -~ 

Q You can't tell us what she said to you. Did there come a time after you 
had talked to the woman later on'that morning when you went out where the car 
had been parked? A. That is right. 

Q Did you find the car there? A. No. 

Q What did you do then? A. Well, my wife came on out about that time 
and I told her my car was gone. She got a cab and I went in the house and called 
the police. 


Q Did you later see your car after the morning of April9? A. Two days 


later. 
30 Q Where did you see the car then? A. At the police station, 300 Indiana 

Avenue. 

MR. STEVAS: I have no further questions. 

MR. RILEY: I have no questions. 

THE COURT: How did you identify the car when you saw it there? 

THE WITNESS: You mean my own car? 

THE COURT: Yes. 

THE WITNESS: I knew my car by the tag number and I knew the color and 
I knew it was a '55 Belaire Chevrolet. 

THE COURT: They conformed when you saw the car? 

THE WITNESS: Yes. 

THE COURT: No other questions? 

MR. RILEY: No, sir. 

THE COURT: You may be excused. 

[Witness left the stand. ] 
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MR. STEVAS: Call James Dunn. 
Whereupon 
JAMES DUNN | 
was called as a witness by the government and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. STEVAS: : 

Q. Mr. Dunn, your full name is James W. Dunn? A. That is right. 

31 Q. Mr. Dunn, I am going to ask you to keep your voice up loudly enough so 
the last jurors can hear you as well as the Court and the defendant and his 
counsel. Will you tell us where you are from ? A. Albany, New York. 

Q. Did there come a time when you came here to the District of Columbia? 
A. Yes,it did. | 

Q Do you know approximately when it was that you came here? A. About 
the first of April. | 

Q Of this year? A. That is right. 

Q Mr. Dunn, directing your attention to the evening — of April 8 of 
this year, did you have occasion to be anywhere in the District of Columbia dur- 
ing the evening hours of that date? A. Yes, sir, I was in the District of Col- 
umbia at that time of April 8. | 

Q Toward the latter part of the evening do you recall where you were? 

A. I was a couple of different places that night. | 

Q. Where were you? A. I was in a saloon at one ‘a I was in a couple 
of taxicabs. 

32 Q Before you went to the saloon where were you at? A. I was in the 
arcade, amusement arcade. | 

Q. Do you know about where that was located, what. street ? A. 9th Avenue. 

Q By “arcade" what do you describe that to be? A. An amusement park, 
more or less, a building with amusements in it, pinball machines. 

Q While you were in this arcade, did you go there by yourself? A. The 
first time I had a girl friend with me, but later in the evening I went there by 
myself. 
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Q. About what time was this you went there by yourself? A. Perhaps 
9:00 o’clock. 

Q 9:00 in the evening? A. Probably. 

Q. While you were in this arcade on {th Street did there come a time when 
you met anyone in there? A. Yes, I met different people in there. 

Q. Did there come a time when you left the arcade? A. Yes. 

Q. Did anyone leave with you. A. Yes. 

Q Who was it that left with you? A. I don't know his name. I called him 
Junior. 

Q Do you see that person here today that you refer to by the name of 
Junior? A. Yes. 

| Q Where is that person seated? A. At the table over there. 

Q. Is that the person standing to whom you are referring to as Junior? 

A. That is right. 


@ 


Q. Do you now know what his name is? A. I have been told it is Mr. Looney. 


Q And you left the arcade with him? A. That is right. 

Q. Was there anyone else with you besides Mr. Looney? A. No. 

Q Where did you and this person Junior, the defendant Looney, where 
did you go to from the arcade? A. A couple of stores down the street. 

Q What was there? A. A grill. 

Q. Did you have anything there? A. Yes, we did. 

Q. What did you have? A. I don't know how much, we had some beer. 

Q. While you and the person that you identified as the defendant here were 
in this grill did you have conversation with each other? A. Naturally. 

Q. What was the conversation pertaining to, do you recall? A. About our 
circumstances. 

Q. What were the circumstances? A. That we were broke. 

Q. You were broke. A. Just about. 

Q Both of you? A. Yes. 


Q. Who made the payments for the purchases that you made in this grill? 
A. I did. 


4: 
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Q. Did you have anything with you at that time? A. Like what? 

Q Any type of an object. A. Yes, I had a gun with me. 

Q Where was the gun? A. In my belt. : 

Q Did you have any conversation with the defendant in this grill concern- 

ing the gun and your circumstances, about what you were going to do? A. 
I might have suggested -- we talked that we both needed money. It was very 
obvious when I sat down that I did have a gun. My jacket fell open and you could 
see the butt of it before I zipped my jacket back up. We talked about getting 
some money. 

Q. Did you, between the two of you, discuss how you were going to get the 
money? A. We had some discussion about it. Mr. i a said he had access 
to a car. We had discussion about it. 

Q. He said he had access toacar? A. Yes, sir. 

Q Do you recall if he told you where that car was or anything about the 
car? A. He showed me a key to it. | 

Q. Did there come a time following the discussion that you had with Loo- 
ney there in this grill that you left the grill? A. Yes. | 

Q Did the defendant Looney go with you when you left the grill? A. That 
is right. | 

@ Will you tell the ladies and gentlemen of the sors what you did after 
you left the grill? A. Walked out of the grill, which was on 9th Street or 9th 
Avenue, and I hailed a cab. A cab pulled up. We both got in the back. 

Q Who got in the back? A. We both did? : 

Q. You and Looney? A. That isright. After we both got in the cab -- 

I am not familiar with the District of Columbia, so Mr. Looney told him where 
to go. 

THE COURT: Keep your voice up. 

THE WITNESS: I wasn't familiar with the District of Columbia, so Mr. 
Looney had to give him the address where we were going. We were going to 
get the car. In the course of riding to this car which was some distance away 


from where we were we discussed holding up the cab driver. 
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BY MR. STEVAS: 

Q, Where was this discussion at? A. In the cab. 

Q. That was between you and the defendant Looney? A. Yes. We didn't 
discuss it with the cab driver. 

-Q Was the cab in motion all this time while you were having this discus- 
sion? A. Yes. 

Q, Do you recall any land marks or anything that you passed en route? A. 
Only one thing. We went over a bridge, over a river or some body of water, 
that is all. 

Q Was there any other discussion that you can now recall that you had? 


A. I wouldn't say exactly. It was quite a while ago. I waildn't remember word 


for word. 
Q Did there come a time when you arrived in the vicinity -- strike that. 
Did there come a time when the cab stopped? A. Yes. 

- Q Just before the cab stopped was there anything said, any motions or sug- 
gestion, anything done between you and the defendant Looney before the cab came 
to a stop? A. We passed the street Mr. Looney's car was on. We went a block 
further. We went right by the car so the cab driver wouldn't recognize the car. 

- Q How did you know you had passed the spot where this car was at? A. 

I was told. 

Q By whom? A. Mr. Looney. 

Q By the defendant Looney? A. Yes. 

Q. Did you see the car? A. It was pretty late at night. I saw a car but 
that is about it. 

Q After the defendant Looney made that statement to you about the car you 
said the cab stopped. A. That is right. 

Q That was about how far beyond where the car was? A. About a block. 

_ Q Then what happened? A. Mr. Looney got out. Our prearranged plans 
were that he was to go and get the car and I was to hold up the driver. I told the 
driver it was a stick-up and to give me the money. Looney had gotten out of the 
car. The driver was a little slow about it. I got a little afraid, I hit him with 





39 


40 


29 ! 
the butt of the gun. Looney must have thought it was trouble. He got back in 
the car. The driver gave him the money and I took the keys and threw them 
down the street. : 

THE COURT: May I interrupt you for just a moment? I don't think we 
hear you very clearly. Mr. Reporter, will you read back the answer. 

[The last answer was read by the reporter. | 

BY MR. STEVAS: 

Q You say that Looney got back inthe car? A. That is right. 

Q Where did he get when he got back in the car? A. Front seat, left side. 
Q In relation to the driver's wheel where would that be? A. Back of the 
wheel. | 

Q, Who threw the keys? A. I did. 

Q. What, if anything, was saidtothe driver of the cab before you left the 
area? A. I threw the keys down the street and told him to go and get them. 
While he went and got them we took off. I might have - something else. As 
to the exact wording, I don’t remember. 3 

Q After the driver proceeded and you took off, as you term it, where did 
you go? A. We went and got in the car. 

Q Do you know what kind of a carthat was? A. Chevrolet. 

Q. Do you know the approximate year, whether it was a late model or 
old car? A. Practically a new car, maybe a '55. | 

Q What happened when you got in the car, the Chevrolet? A. It was 
locked. As I said, Mr. Looney had akey toit. He res coe it and let me in 
and we drove away. | 

Q Did you have any discussion with the defendant Looney about the money 
that had been obtained from this cab driver? A. A little bit, yes. 

Q What was the discussion you had with him? A. I asked him how much 
he got. He said he didn't know but it wasn't much. 

Q Did you ever receive any part of that particular money? A. Not of 
that money. 
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BY MR. RILEY: 
Q, Mr. Dunn, I believe you were telling us yesterday that you first came to 
Washington on April 1 of this year. A. About that time. 

_ Q. That is the first time you have ever been to the District of Columbia? 
A. No. It is the serond time. It is the first time for about 9 years. Prior to 
that just for a few days. 

_ Q@ When did you first meet Mr. Looney? A. About a day before this other 
time I mentioned yesterday. 

46 | Q Would you kindly speak up. I didn't quite hear. A. Was the day before, 

mentioned in yesterday's testimony. 

Q The day before April 8? A. That is right. 

Q. So you met him on April 7. A. That would be right. 

Q Where did you meet him? A. I don't remember. It was in one of the 
stores on 9th Street. 

Q So you had known him only a period of these 2 days. A. Very short 
time, that is all. 

Q You said about 9:00 o’clock you went up to the arcade on 9th Street. 

A. Thatis right. 

Q. And you met Mr. Looney there. A. That is right. 

Q Then I helieve you stated that you and Mr. Looney got into Mr. Knight's 
cab. A. No, I didn't. 

- @ You got ina taxicab? A. Not right after we left the arcade, no. 

Q There came a time sometime that late evening or middle of the night 
when you got in a taxicab. A. That is right. 
47 Q. You and Mr. Looney? A. That is right. 
Q You stated that Mr. Looney gave the cab driver the address because you 
didn’t know the general situation of Washington, is that right? A. That is right. 
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Q. You are certain about this? Looney gave the address to the cab driver? 
A. Yes. : 

Q. You drove to some place in Southwest, is that correct? A. I think it 
was southeast. ! 

Q. And there came a time that the cab was stopped, you hit the cab driver 
and then you got out of the cab. A. That is right. | 

Q, Did you tell the cab driver to go down the street? A. Yes, I did, myself. 
I took his keys out of the cab and threw them away and told him to go and get them. 

Q Did you do anything after that? Did you get back in the car and drive the 
cab away or anything? A. We let it roll ahead a few feet. We didn't drive it 
away, no. : 

Q Who did that? "We," you say. A. If my memory serves me correctly, 
I think it was myself. I don't remember exactly. | 

Q When were you arrested? A. The following morning about 2:00 o'clock 
a. m. | 
Q Where were you arrested? A. At 10th and K Streets. 

Q Were you alone? A. Yes, at that time I was. ! 

Q. What happened to you after you were arrested? Give us a brief sum- 
mary of what happened. A. Yes. I was apprehended in a fashion, taken to the 
First Precinct. I saw a policeman there. I was searched and all my property 
taken away from me. There came a time that two detective sergeants took down 
and took over -~- took me up to an office and started taking statements. 

Q, Did there come a time that you were ide tified by Willie Knight, the 
taxicab driver? A. There were three drivers brought in. 

THE COURT: You had asked him cocnerning Willie Knight. 

BY MR. RILEY: Let's limit it to Willie Knight, did there come a time that 
you were identified by Willie Knight, 4s the ian whic robbed him? A. Yes. 

Q When was this, could you give us the time? A. I couldn't be sure of 
the time. My watch was taken from me. It was sometime in the night. I had 
been there all night. It was quite some time later. ! 

Q. Was it before daybreak? A. Yes. 
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Q. Was it substantially before daybreak, a number of hours before daybreak ? 
A. Maybe an hour or so. 

Q What happened, tell us what happened? A. Nothing much took place at 
that time. « 

Q Nothing much took place? A. These two detectives were in a private 4 
office. They had an awful large office. They had bropght in this taxi-driver, 
Willie Knight. They asked me to stand, I did, and they identified me as the hold- 
up man. They took these taxi drivers out. That is all there was concerning 
Willie Knight. 

Q Did you make any statement to the detectives who were interrogating 
you? A. Yes, I did. A 

Q When you were first interrogated were you asked whether or not you 
had an accomplice? A. Yes, I was. 

50 Q What was your answer? A. I said that I did but I didn't identify Mr. 
Looney. 

Q Did you identify anybody as your accomplice? A. A nondescript person. 

Q What do you mean "nondescript"? <A. Fictitious person. 

Q Give us the description you gave of this fictitious person, will you, please? 
A. I couldn't do that word for word, being under oath. But I gave a description * 
of a big man. I think he had light hair, something of that sort. 

Q What did you tell them this person’s name was? A. I told them I didn’t 
know the man’s name. That was the truth. I didn't know Mr. Looney's correct 
name. 

Q Were you given any inducement to make these statements by the police 
officers or any Official officers of the enforcement agency? A. What do you 
mean by that? * 

Q Were you given any promises, for instance, to testify against Mr. Loo- 
ney today? A. I spoke with the District Attorney yesterday but as far as promi- 
ses, there was no actual promise. It was more of a talk. 

51 Q When you and Mr. Looney first met on April 7, I think that was the date, 
wasn't it, did you have your girl friend with you at that time? A. Yes, I did. 
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Q You and Mr. Looney have words about him tying to make passes at 
your girlfriend? A. No. 

Q. You deny that? A. Ido. 

Q. When you were arrested by the police officers did your girl friend ever 
come into the conversation that revolved around your interrogation? A. Yes. 

Q How? A. There was a detective sergeant there that told me they picked 
up Mr. Looney at my apartment with my girl friend. | 

Q When did he tell you this? A. That morning, probably about 8:30. I 
wouldn't be exactly sure of the time. 

Q, Then prior to the time he told you that had you ever named Mr. Looney 
as your accomplice? A. No, I didn't. 

Q. Did you name him as your accomplice after they told you that? A. 
Yes, sir. 

Q He told you, is it correct, that Mr. Looney was in your apartment with 
your girlfriend? A. Yes, sir. | 

Q The night of April 8 you had your girl friend with Mr. Looney that 
night, as well? A. Prior to this other time, yes. : 

Q. Isn't it also true that you and Mr. Looney had words about him trying 
to make passes at your girl friend that night? A. Had words but nothing serious. 

Q Why were you carrying a gun this night, Mr. Dunn? A. That is a hard 
question to answer. I had had one in my automofile. 

Q. Do you have an automobile? A. I ‘owned one, yes. 

Q Where is that auto? A. It is in New York State, 

Q. Did you bring your auto down when you came to Washington? A. No, 
I didn't. 

Q, Continue, Iam sorry. A. I had had one in my auto. I had had a per- 

mit to have a pistol or gun. I was in business for myself and carried large 





sums of money. I don't have a permit to carry it out of the state of New York. 
The night I left New York I didn't want to leave a gun in the car and brought 
it with me. That is why I had it with me at that time. _ 


Q. Do you normally carry it about on your person? A. No. I usually 
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have it in my car or in my house. 

@ Where did you get the gun? A. It was a gun of my father-in-law’'s. 
‘When he died that is when I got it. We had to turn it in to the police and get a 
permit then to have it. 

Q. When did you put this gun in your belt? A. That is where I carried it. 
It was there all the time. 

Q. You arried (sic) it in your belt all the day of April 8? A. Yes. 

Q You had it on your person all the time of April 8? A. I believe so. 

Q. Can you tell us how many hours you knew Mr. Looney, how many hours 
you had talked with him over these two days? A. I couldn't tell you exactly, no. 

Q Would it be two hours? A. It would be a little more than that, but not 
too much. 

54  .Q Maybe three hours? A. Probably. 

Q So, Knowing a man for three hours, you submitted to him a proposition 
for robbing a taxicab, is that the fact? A. That might be correct. 

Q And he agreed to go along with you? A. Eventually. 

- Q Where was this first, this proposition to rob a taxicab? Will you read 

the last question and answer? 

[The record was read by the reporter. | 

BY MR. RILEY: 

Q, Where was it made, the location? A. On 9th Avenue, in this grill that 
I spoke of before or in the cab, I don't remember. 

Q Were you alone in that grill? A. Were we alone? 

Q. Was there anyone with you and Mr. Looney? A. Not that heard our 
conversation. 

Q No one was seated at the table with you? A. We were seated at a ta- 
ble sometime in the evening when other people were seated with us. 

Q, Who were those other people? A. At one time mt (sic) girl friend was 
there and at one time another man was there. 

99 j|§ Q They didn't hear that part of the conversation.? A. They didn’t hear 

that part of the conversation. 
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Q. Were they close enough to hear it, Mr. Dunn? A. We talked about other 
things. i 

Q. Can you explain how these other people did not hear these conversations? 


A. It probably wasn't spoken in front of them. There were times when people 


would leave. 
Q. There were times when both of these other parties were gone? A. Yes. 
Q. During those periods of time you and Mr. Looney discussed robbing a 
cab, is that what you are saying? A. I believe that is it. ! 
Q. How many keys were on the ring to this automobile of Mr. Looney's ? 
A. It was no ring. It was just one lone key. ! 
One key? A. That is all. 
Did you have that key? A. Not at any time. 
Had you been drinking that night? A. Yes. : 
How much had you had to drink? A. Thatis another tough question. 
To the best of your recollection, when did you begin? A. In the after- 
noon. I had had some before I met Mr. Looney and that night we had some more. 
Q What were you drinking? A. Beer. 
Q, Had you had any hard liquor, any whiskey to drink that night? A. Might 
have, but I don't remember. : 
Q You remember drinking any Old Crow out of a pint bottle while you were 
at the arcade? A. I don't remember. : 
Q. You remembe (sic) any whiskey while at the grill? A. No. 
Q You don't remember. Do you say: no you did not drink any? A. I say 
no, I do not remember drinking any. 
Q What time was it that you got into the cab? A. I don't know exactly 
what time it was. It was dark, of course. : 
Q. Had it been your plan that Mr. Looney would go get the car and park it 
at this place before you got in the cab? A. No. 3 
Q That was not the plan. Would you say that it was, about midnight that 
you got into Mr. Knight's cab? A. I think that would be a little late. 
Q. Would you say sometime between 11:30 and midnight? A. Possibly. 
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Q Would you say it was approximately midnight that you got out of his cab 
after you had robbed him? A. I still say it might be a little late, but it might 
have been that late. 

Q. At that time you got into Mr. Looney's car, is that right? A.. After the 
robbery, do you mean? 

Q. Yes. A. Yes. 

Q. So that to the best of your recollection it was not later than midnight 
that you got into Mr. Looney's car? A. That is right. 

| Q. You are certain of that? A. Yes, sir. 

Q. It couldn't have been as late as 12:30 or 1:00 o’clock, could it, that 
you got into Mr. Looney's car? A. It might have been but I don't think so. 

Q It certainly could have been as late as 1:30, couldn't it? A. No. 

58 Q, Where was the car parked? A. AsI stated, I am not familiar with 
Washington, but it was about a block away from where Mr. Knight was robbed 
but not on the same street. 

- Q Was it parked on the street? A. At the curb. 

Q It was not on a parking lot? A. No. 

Q. Were there any other cars around it? A. There were other cars 
parked on the street. 

Q. Were there any immediately contiguous to the car you claimed that 
Mr. Looney got into? A. No, we didn’t have to go back and forth to get from 
the curb. 

Q So I think it would be safe to say you didn't hit any cars getting out, 
did you? A. No. 

Q You are certain of that. A. Yes. 

Q. You are also certain, at least you made the statement that there was 
no key ring, there was just one key. A. That is all. 

59 Q When did you first see this key? A. That evening. 

Q When you were talking about robbing the taxicab? A. It might have 
been later than that. Mr. Looney had told me that he had a car, key to it. 
Q Will you keep your voice up? A. It is possible that he didn't show me 





60 








37 

the key at that time but sometime later I saw it. 

Q. Did you ever take it? A. No. 

Q. Did he tell you where the car was parked? A. There again, if he told 
me I wouldn't have known anything about it because I don't know the location of 
the streets. | 

Q. Did you attempt to have a check cashed by Mr. Looney earlier that day? 
A. I had asked him if he knew anyone that would cash a small check for me. 

@, When did you ask him this ? A. That was early in the day, where he works. 

Q. Did you ask him to cash it at his store where he was working? A. I 
asked him if the store would cash it. 

Q. What did he say? A. He said if it was a small check and I had identifi- 
cation they probably would. i 

@. Did he assist you in cashing the check? A. No, I wouldn't say he assisted 
me. He was up on the mezzanine and I cashed it on the first floor. 

Q. Isn't it true, actually, that he refused to assist you in cashing the check? 
A. He was working up on the mezzanine. He couldn't come down on the first 
floor. He was occupied up there at the time. ! 

@. What is the name of your girl friend? A. Patricia Barber. 

Q. Where does she live? A. Delmonte, New York. 

Q. What was she doing down here in Washington? 

MR. STEVAS: I object as being immaterial. ! 

THE COURT: I sustain the objection on materiality unless it is connected 
up. Come to the bench. : 

[ At the bench: ] 

As the Court remembers, this lady has been identified as Miss Patricia 
Barber. There has been no showing that she participated. 

MR. RILEY: No. : 

THE COURT: I am going to adhere to my ruling. i 

MR. RILEY: If Your Honor will permit me, what I am trying to show is 
that through vindictiveness toward this defendant he has tried to implicate him 
because of a mistaken belief on his part, the witness’ part, that Mr. Looney 


| 
| 
| 
| 
| 


was trying to steal his girlfriend away from him. 

THE COURT: You have been developing that. Why she came to Washington 
from New York would be immaterial. | 

MR. RILEY: Ali right. | 





38 


- [In open court: | 
BY MR. RILEY: 
Q Whar time did Patricia Barber ~~ did she leave you that evening of 
Apri] 8? A We took her back to my apartment before we started off on any 
of this other business. 
Q. Whois '"'we'? A Mr. Looney and I 
Q. What time was this that you took herback? A. Iwouldn't be sure ofthe time. 
-Q Would you say that it was about 12:00 o'clock? A Jtwasn't that late. I 
don't believe 
Q. Then what happened after you took her back home? A. We went back 
to 9th Avenue 
Q. And you were still in the company of Mr. Looney? A. That is right. 
62 Q. He didn’t leave you after you took Patricia back home? A. I don’t re- 
member that he did 
Q. You don’t remember that he did? A. No. 
Q. Nut ‘sic) you are not certain that he didn’t, are you? A. I wouldn’t say. 
Q. If you are not certain that he didn't leave ycu ~ A. He might have left me 
for a.minute or so. What we did was go back to another bar and had another 
bottle of beer. He might have left me for a while 
Q. Now, you are not certain of that either ? 
MR. STEVAS: I object to that as argumentative. 
THE COURT: You had better . ave it read back 
[The record was read by the reporter. | 
THE COURT: I suStain the objection. That is argumentative 
BY MR. RILEY: 
@. What grill did you go to to have this bottle of beer that you spoke of? 
A. I don’t know the name of it 
Q. Was 1t the same griJl you had been in before? A. No. it wasn't. 
63 Q. Was Mr. Looney in your company all the time from thenon? A. From 
when on? 
Q: From the time you went back to get this bottle of beer? A. With the 
exception oi going to the rest room or something like that. 
Q. He didn't leave the building? A. No. 
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Q. What time did he leave your company that night oF Pie next morning? 
A. He left my company a couple of times later. 

MR. STEVAS: May we approach the bench? 

THE COURT: Yes. | 

MR. STEVAS: The reason I came to the bench is this. If counsel wants to 
develop this, I have no objection to it. But it is going to show as a well-known 
fact that the defendant separated and the plan was that Looney was to drive the 
car to another destination, the defendant Dunn would take a taxicab to that des- 
tination, rob that cab driver and get in the car with Looney and drive away to 
another destination. The defendant Looney is only indicted on one count. The 
only evidence against him on the other two offenses was the testimony of the 
co-defendant Dunn. Since they were both joined in the indictment the government 
did elect not to name him in those two counts. We didn't know that Dunn would 
plead and become a government witness. I have no objection. 

MR, RILEY: Perhaps I should be more specific and find out exactly when 
Mr. Looney went to get the car in this first instance. I withdraw that question. 

[In open court: ] : 

BY MR, RILEY: 

Q. Mr. Dunn, going back to this company that you and Mr. Looney were 
keeping this evening, up until the time that you robbed Mr. Knight's taxicab, 
I gather you are saying that you and Mr. Looney were together except for some 
brief departures from each other's company, is that true? A. That is true. 

Q. There did not come a time, I gather you to Say, that Mr. Looney left 
you to go pick up his car? A. That is true. 

Q. You were together when you picked up this car, is s that true? A. That 
is correct. 

Q. Mr. Dunn, you can see Mr. Looney clearly from where you sit, can 
you not? A. That is right. 

Q. Would you say this is the coat thathe was wearing that night that you 
and he were together? A. As I remember, I don't believe it is. 


Q. I believe you said that sometime around 8:00 o' clock in the morning of 
April 9 you implicated Mr. Looney as your accomplice? A. That is true. 
@. You had been under interrogation since approximately what time? 


A. About 2:30 in the morning. ee ! 
Q.. At no time between 2:30 up until 8:00 o'clock had son ever involved Mr. 
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Looney, is that right? A. That is right. 

Q. And you named Mr. Looney only after the investigating officers indicated 
that they had picked him up in your girl friend's apartment? A. They didn't 
indicate it. That is what they told me. 

MR. RILEY: I have no further questions. 

| REDIRECT EXAMINATION 

BY MR. STEVAS: 

Q. Mr. Dunn, the last question that counsel asked you ~- you weren't under 
five hours continuous interrogation from the time you were arrested until you 

told the police about the defendant Looney, were you? A. I w-3 in the Cen- 
tral Office at all times with these two detective sergeants. Prior to that time I 
was with five or six policemen downstairs. I was there continuously. 

Q. Continuously in the office? A. Just outside of having my picture taken 
and fingerprinted. 

Q. You were fingerprinted and put in the cell block? A. I was only in the 
cell block about two minutes. 

Q. When you were first arrested counsel asked you about a description that 
you gave, you didn't give the description of Looney at that time, did you? A. No. 

Q. Would you tell the Court and members of the jury why you didn't tell the 
officers the description of this defendant Looney, or Junior,as you knew him? 

A. I didn't know Mr. Looney's name and I didn't want to implicate him. 

Q. Were you trying to protect him from being arrested,as you were? A. Yes. 

Q. When the attorney asked you about the time you were arrested, he asked 
you if you were alone at the time you were arrested and I believe you said you 


were at that time, is that correct? A. In a fashion, yes. 
Q. Could you see Looney at that time when you were arrested. do you know 


where he was? A. I knew where he was, yes. 

Q. Where was he? A. He was in his car that is in question across the street. 

Q. By "the car,"* you are referring to this '55 Chevrolet? A. Yes. 

Q. When you were arrested do you know what happened to the car? A. I 
don’t have the slightest idea. That is the last I saw of it. 

Q. Was the car still there when the police took you away? A. I guess so. 
They drove the wagon -- I was in the back of the wagon. I couldn't see him. 

Q. You couldn't see the defendant Looney after you got in the wagon? A. No. 
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68 Q. Do you recall after you told the police officers about Looney, after they 
had informed you where they had arrested Looney and you named him as your 
accomplice, do you recall a deputy marshal taking you from the cell block back 
| 


° over to police headquarters later on after you had named Looney as your accom- 
> plice? A. They did take me back after I had been at a hearing. 
= 4 Q That is after you had your hearing over at Municipal Court? A. Yes. 


| I had photographs, and fingerprinted. I had taken various trips. 

Q. Later on that day you did go back over to Police Headquarters and did 
you see Looney there or did he come in while you were there? A. I don't re- 
member. : 

Q You remember whether or not you saw Looney after you had named him 
as your accomplice? A. I don't remember the first time I saw him. I have 

| seen him since then but I don't remember when it was. | 

Q. Do you remember an occasion when the deputy marshal took you back 
to the Robbery Squad Office and Mr. Knight and the Detective Gould and defend- 
ant Looney and yourself were all present together? A. Yes, I remember that. 

69 Q Do you remember:telling Looney there in the presence of Mr. Knight, 
in the presence of the detective, just what happened on this particular occasion 
involving Mr. Knight? A. I don't think ILooney heard me say anything. I remem- 
ber him being in that office. I don't know that he heard me say anything. 

Q But you did see him there that time? A. Yes. — 

Q. Is there any doubt in your mind but that Looney was the person with you 
at the time of the robbery of this first cab driver, Mr. Knight? A. Not to my mind. 

MR. STEVAS: No:further questions. 

THE COURT: Anything further? 

MR. RILEY: I have no further questions. 3 

THE COURT: You may be excused. | 

MR. STEVAS: At this time the government will rest its case. 

MR, RILEY: May we approach the bench? 

THE COURT: Yes. 

MR, RILEY: As a matter of course I move for a directed verdict on behalf 
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of the defendant Looney. 
' THE COURT: The motion for a judgment of acquittal will be overruled on 
the ground the government has made a prima facie case. 
70 MR. RILEY: May I ask if the witness by the name of Mrs. Hanson has yet 


appeared? 
- THE DEPUTY CLERK: Is Mrs. Hanson in the cqurtroom ? 

[No response. ] 

THE COURT: Do you know what service you got upon her? 

MR. RILEY: I havey:not been able to check the service. I was trying to 
reach her at her apartment in Southeast just prior to coming to court and I 
couldn't find her. I presume she has not been served. I had the subpoena 
issued yesterday afternoon about 3:30. 

THE COURT: What is your pleasure? 

MR. RILEY: I think we will rest. I want to talk with the defendant a moment, 
if Your Honor will permit me. 

THE COURT: Very well, we will take our morning recess. 

* * * * * * * * 
THE COURT: You may proceed. 

MR. RILEY: The defense will rest on the government's case. 

THE COURT: Are you ready to argue? Any prayers to be submitted? 
Any prayers for the defense? 

MR. RILEY: No. prayers. 

MR. STEVAS} Your Honor, ordinary prayers. 

THE COURT: You may proceed to argue. 

* * * *£ * * * * 
ARGUMENT ON BEHALF OF THE DEFENDANT 

MR. RILEY: If Your Honor please, ladies and gentlemen, I note first of all 
that you are a new jury and it has been my limited experience -- and I will ad- 
mit my experience has been limited -- that sometimes new juries feel a compul- 

73 sion to convict. They feel that is a job in the Court. I don't say that in any 
sort of derogatory manner toward you. I am sure the Court will fully instru ct 
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you as to what your obligations are as it has in the past ever since you have 
been in the jury box. But that is initially the feeling that I have sensed from new 
juries when they are first sitting. : 

I want to caution you that is not your job. Your job i is a fact-finding body 
and with regard to facts you and you alore are the boss. You are under no con- 
trol from anyone, not from this Court, not from anyone. You are bound by your 
own conscience and by your own determination as to what the facts are. His 
Honor will instruct you, and you are bound by his instructions as to what the 
law is and what the standards are on which you make certain determinations of 
fact. One of his instructions will be that in order to convict this defendant or 
any defendant you must find that he is guilty beyond a reasonable doubt. Now, 
that is one of the foundations of our constitutional rights. They often say the 
attorneys are guardians of the Constitution. I think that is inaccurate. I think 
the juries serving this country could be better described as guardians of the 
Constitution than any other class of people in the country because it is the de- 

terminations that you make that determine what the future of this country 
is going to be. That is something to be taken seriously. You have got to find 
beyond a reasonable doubt that this man is guilty before you can convict him. 

Our system of jurisprudence is built on this premise, that we would rather 
see one guilty man go free, because of these systems of American jurisprudence 
that have developed over the years, hundreds of years, rather than see one 
innocent man found guilty. 

All doubts are cast in favor of the accused. I suggest to you that there are 
plenty of doubts in this case. Ladies and gentlemen, first with Mr. Knight. 

You recall that Mr. Knight was held up about midnight. Certainly no later than 
five minutes after 12:00. He was pretty accurate in his determination of time 
and he was corroborated more or less by the other witness, Mr. Dunn. It was 
roughly midnight. He was hit on the head sufficiently hard to require emer- 
gency treatment. So here is a man that has been hurt. He has been put through 
a severe shock. It is a shock. If you are held up by someone, you are in fear 


of your life, if a man puts a gun to your head and talks about killing you, you 
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are put in a state of shock. Then he doesn't get any sleep except perhaps 
2 hours sleep for the next 12 hours. Then he is brought down to the Robbery 
Squad and he is not placed in front of any line-up which is the proper way to 
do things. He is brought in to a man that is seated at a table with two detec- 
tives alongside of him and asked to identify him as the man who was an ac- 
complice in the robbery. 
Now we have got to draw certain inferences. 
I am suggesting to you that this would be an inference that I would draw 
if I were in your shoes. I would believe what I had been told if I were Willie 
Knight, that this was the man who had been identified as Dunn who had 
confessed. 

So I wouldn't care if Looney was six feet four and had curly hair, I would 
have said he was the man that was the accomplice with Mr. Dunn because I 
would have felt in my own mind, if I were Willie Knight, that the identificatim 
had already been done for me, that he had been named by Mr. Dunn as the 
man. So it was just a perfunctory act for me to come in and identify Mr. 
Looney. 

He wasn't placed in any line-up. He was seated at a table. He wasn't 
even asked to stand up and he identified as the man who was an accomplice 
in this hold-up. 

Let me show you a few things that would cast doubts im my mind if I 
were a member of the jury as well. 

We are only human. We all make mistakes in identification and every- 
thing else. We can't expect Mr. Knight to be accurate in everything and I 
am suggesting that if he is not accurate that he has made a mistake. If he 
has made a mistake or if there is doubt as to whether or not he was accurate 
or made a mistake, you should cast that doubt in this defendant's favor. 

I suggest these things as indicative of the fact that he was making a 
mistake. Willie Knight said he was certain that the instructions given to him 
as to where he should take these people was given by Mr. Looney. I don't 
think there is any member on this jury that would confuse Mr. Looney with 
Mr. Dunn. 
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You have seen him. You have seen him stand up when he identified himself 
to you when you were on the panel. He stood up when you were sworn in as 
members of the jury. You have seen his size. You can compare it with Mr. 
Dunn; very small likelihood that you would confuse the two, because Mr. Dunn 
said that Looney gave the directions and Mr. Knight said that Mr. Dunn gave 
the directions. : 

The serious doubt there is serious doubt on a lot of = on this. 

You may recall that Mr. Dunn stated that he was in the company of Mr. 
Looney, his girl friend and anotherman. I am suggesting to you that other 

man would be a pretty material witness here. He might in fact be a de- 
fendant here. I am suggesting to you that that other man , probably the ac- 
complice that was involved in these hold-ups. | 

MR, STEVAS: I must object. There is no sed to substantiate those 
allegations. The evidence is to the contrary. | 





THE COURT: Ladies and gentlemen of the jury, in an argument counsel 
appear as advocates. They seek to draw from the evidence those inferences 
which are most favorable to their side of the case. Such argument is admiss- 
ible. It is not to be considerea by you. 

MR. RILEY: Another item, ladies and gentlemen, Mr. Knight said to 
the best of his recollection the coat that Mr. Looney is wearing today was 
very much like the coat that he was wearing the night of the robbery. I got 
the inference from that that it was probably the same coat. Mr. Dunn says it 
was not. He was asked directly, was this the coat that Mr. Looney had on the 
night he was in your company and he said no. 

One final thing. 

Willie Knight said he looked over his shoulder and saw Looney get into 
the car and move it down the hill. Mr. Dunn said that he was the one that got 
in the car to move it down the hill. 

What I am suggesting to you is that Willie Knight is confusing Dunn with 


Looney and that there is another party involved as an accomplice who is not 
this defendant. | 
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Before you can hold this defendant guilty of that other party's crime you 
have to be convinced without any reasonable doubt and I suggest that you can't 
do. it. 

So there must be a reason why Mr. Looney is here. I suggest the reason 
to you. I think it is quite apparent why he is here. Dunn was arrested some- 
where around 2:00 o'clock. No question but that he was performing these 
robberies that are being mentioned. He did not name Mr. Looney from 2:00 
o’clock up until 8:00 o’clock and yet he was under interrogation during the 
substantial portion of that time, I would say. Then he did implicate Mr. Looney 
after he had been told, according to his own statement, that Looney was found 
in the apartment with his girl friend. 

J suggest to you that is the reason that Looney is a defendant in this case 
today, because out of pure vindictiveness Dunn named Looney to share the 


burden with him on these armed robberies. 
You have nothing other than Dunn's testimony and Mr. Willie Knight's. 
I give Mr. Knight every benefit he is entitled to, but I say under the circum- 


stances he is not accurate in the report that he has given to you and he cer- 
tainly creates enough reasonable doubt to warrant an acquittal of this de- 
fendant. 

One final factor comes into mind. We can understand why there would be 
certainly some motive, some incentive for Dunn to implicate Looney. So if 
you were to find a verdict of guilty, I feel sure that you would have to predi- 
cate it upon Willie Knight's identification. 

I don't see how in good conscience you could do anything but that. Certain- 
ly this man has discredited himself as a witness all the way around. He is ask- 
ing you to believe that knowing a man for a period of approximately 3 hours he 
has discussed a plan and had this man accept that plan to rob a taxicab. 

You notice Mr. Looney didn't take the stand. Don't start putting him in 
the category with Dave Beck and Johnny Dio and the rest of these. This isa 
different :aatter, completely different matter. There are many reasons why 
an attorney does not want his defendant to take the stand, many reasons. So 





47 | 

that you cannot draw inferences from his failure to take the stand, and I am 
sure His Honor will instruct you to this effect. You cannot draw inferences 
that he is guilty or anything of any nature whatsoever. : 

You are bound by what you have heard. You make your determinations 

from what you have heard. From what you have heard you have to convince 
yourselves beyond a reasonable doubt that this man is guilty, and I say that 
you can't do it. 

Thank you. 

CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. STEVAS: May it please the Court and ladies and gentlemen of the 
jury, of course you know from your limited experience as jurors the testi- 
mony of the victim alone is enough to convict. : 

I believe Willie Knight is a creditable witness. There is no evidence 
that Willie Knight has anything to gain. There is no evidence that Mr. Knight 
has any criminal record of convictions that would discredit his testimony. 
He is a working man. He drives a taxicab for a living. He comes in here 
and he tells you what happens to him. There is no question but what he iden- 
tified Dunn and I don't think there is any question but what he identified Looney 
as the other person with Dunn. 

Counsel points out to you that he didn't identify Dunn or Looney in a line- 
up. A line-up is a legitimate police procedure and it is utilized in some cases 
where it is necessary. 1 


Ladies and gentlemen, when you have a man arrested so soon after the 


commission of an offense when the person's features and his characteristics 
are right impressed on a man's mind soon after an offense, a line-up losses 
81 its effectiveness. He knows who he had just seen. | 
If there had been an interval of a couple of months between the time of 
the robbery and the time of the arrest, certainly a line-up then ,onidbe required 
because memories get hazy after a long period of time. : But in addition to 
that, he tries to discredit Mr. Knight because Mr. Knight said it is his be- 
lief and recollection that it was Dunn who told him to go ut to this 2900 block 


| 
! 
| 
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or something out on Second Street. 

Now, remember, ladies and gentlemen, that at the time the two defen- 
dants got into Mr. Knight's cab he had nothing to indicate to him that there was 
anything unusual or anything was going to happen to him. So at that time 
he wasn't thinking of any details to remember or possibly coming in here and 
testifying before you as to what happened on this particular occasion. 

Two men got in the cab. One of them gave directions. He said that he 
believed that man to be Dunn. 

Well, Dunn's recollection is that it was Looney who gave the directions. 
There is a difference. Is that material? What does Mr. Knight saw? (sic) 

En route out to this destination the other man gave him some directions also 
as to where to turn, at this corner, and go here andthere. So irrespective 

_ Of who gave the first directions, Dunn and Looney both, apparently, gave 
Mr. Knight some cirections (gic) on this particular night. 

He brings out the fact that Mr. Knight only had a few hours’ sleep. It is 
obvious from the testimony that he was working his cab at an hour of the 
night that he must have been working at this particular time. Isn't it a reasona- 
ble inference that Mr. Knight had been gaing to sleep in the daytine so he could 
work at night in his cab? 

Ladies and gentlemen, naturally the testimony of Dunn -- as I say, Willie 


Knight's testimony alone is sufficient. We wanted to give you more. We wanted 
to sort of draw a picture for you. We brought in the defendant Dunn as a wit- 
ness for the government here and naturally he is an accomplice because he 


worked with Looney on this pa ticular offense and of course you have to weigh 
his testimony in that respect as an accomplice. 
_ But just as Willie Knight, there is no evidence that this witness Dunn 

has any criminal record before this particular occasion here when the offense 
is alleged to have been commited. So that the only possible discrediting of 
Dunn's testimony is the fact that he is an accomplice and for that reason you 
should weigh his testimony with care and caution. - 

83 But in addition to that, as I repeat, you have the auto, brother-in-law of 
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the defendant, the car is missing. Dunn said tha Looney had the key. It would 
be very highly conjectural to say that out of all the cars that would be in that 
area that after committing this robbery that Dunn would | go and pick out that 
particular car. 





So I say to you on all the evidence before you, this defendant is guilty. 
* ee * kK KK OK 


CHARGE OF THE COURT | 

THE COURT: Ladies and gentlemen of the jury, we have now reached that 
stage in the case where the Court will instruct’ you in'the law as is the Court's 
duty, and you will, of course, be instructed as to the relationship between the 
Court and yourselves. 

As ajury you are the triers of the facts. That field is solely yours. Itis 
for you to say what the circumstances of this case are and base your verdict 

accordingly upon the evidence as given from the witness stand. 

The Court has the obligation of telling you and instructing you what the 
law applicable to the case is and the Court would be as jealous if you invaded 
the Court's province with what you think the law is as you in turn should be 
jealous that the Court should not invade your province to indicate what the facts 
of the case actually are. | 

First and foremost, the count of this indictment, No. 3, is short, and the 
Court will read it to you. : 

The grand jury in and for the District of Columbia charges that on or 
about April 9, 1957, within the District of Columbia James W. Dunn and Marion 
Looney by force and violence and against resistance and by sudden and stealthy 
seizure and snatching and by putting in fear stole and took from the person 
and immediate possession of Willie Knight property of Willie Knight of the 
value of about $13, consisting of $13 in money. : 

The indictment charges the offense known locally as. robbery and the 
Court will, after a short time, instruct you in the elements of the crime as 
applicable to this particular case. | 

| 85 You are instructed that the indictment is but a formal accusation of crime 
against the defendant. The allegations in it are in no sense evidence or proof 
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against the defendant. It merely forms a charge to guide the Court and the 
jury and is not to be considered by you for any other purpose. 

At the outset the defendant, under our system of law, is presumed to be 
innocent of the offense he stands charged with. This presumption of innocence 
means it is the presumption of law that the defendant did not commit the of- 
fense of robbery and that presumption should continue and prevail in your 
minds in such a way as to cause you to find him not guilty unless from all 
the evidence in the case you are convinced and convinced beyond a reasonable 
doubt that the defendant did commit the offense of larceny as charged. 

Now counsel have made their respective arguments and you should give 
careful consideration to their summations. 

These arguments are designed to assist you in assembling and marshaling 
the evidence and if your recollection differs from that of counsel or if the 
Court should -- it is not the practice of this particular Court to comment 
upon the evidence, butif the Court’s recollection differs from your recollection 


of what the facts were in the testimony given, you are instructed that it is your 


recollection of the testimony that governs and not that of counsel nor 
that of the Court. 

In this case you are not entitled to guess or speculate as to what may 
or may not have occurred. You are not to let sympathy or prejudice enter 
your determination, but you are to reach your conclusions fairly and impartial- 
ly and they are to be based solely upon the evidence. 

The burden of proof is upon the prosecution to establish the guilt of the 
accused beyond a reasonable doubt and that burden continues from the begin- 
ning to the end of the trial and applies to every element necessary to con- 
stitute the offense. 

3 A reasonable doubt means such a doubt as will leave the jurors’ minds, 
after a candid and impartial investigation of all the evidence, so undecided 
that the juror is unable to see that he has an abiding conviction of the defen- 
dant’s guilt or such a doubt as in the grave or more important transactions 
of life would cause a reasonable and prudent man to hesitate and pause. 
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If the evidence fails to come up to this standard it is such as to warrant 
such a doubt, and if you have such a reasonable doubt, the law says the defendant 
should have the benefit thereof and in such case your verdict should be not 
guilty. | 
The words reasonable doubt must be given their usual or ordinary mean~ 
ing. The doubt must not be a frivolous or whimsical one or one based on 
groundless conjecture or speculation. It must be one arising out of the evi- 
dence or from the lack of evidence and one that appears to you to be reasona- 
ble in the case. 

If you can reconcile the evidence with an, veaso: wable hypothesis consistent 
with the innocence of the defendant you should do so. In that case your verdict 
should be not guilty. 

In other words, what the Court is saying to you is that the evidence in 
the case consists of the testimony that you have heard from the witness stand, 
and you are to arrive at your verdict by basing your findings of the guil: or 
innocence of this defendant upon what was testified here in your presence. 

You are the sole and the exclusive judges of the facts and you are, of 
necessity, the sole and exclusive judges of the credibility of the witnesses. 

That is the amount of credence or credit that you give to their testimony when 
you come to evaluate it or weigh it. 

In determining credibility you may take into consideration the manner 
and demeanor of the witnesses as they testify. You may take into considera- 

tion the memory or lack of memory of the witnesses who testified in your 
presence. You may take into consideration the ability of the lack of ability 
of the witness to see and to observe the things about which he testifies and 
the circumstances surrounding those things which he testified to from the 
witness stand. | 


You may take into consideration any bias or prejudibe which a witness 


may have shown. You may take into consideration any interest which a witness 
may have in the outcome of the case, because where a person has an interest 
in the outcome of the case the temptation is‘ strong to color, to pervert or to 
withhold the facts. 
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Now, in this particular case the indictment charges that both the witness 
James W. Dunn and the defendant Marion Looney, on the date in question, 
April 9, 1957, did commit tle offense of robbery in the District of Columbia 
in the manner as charged and as the government contended by its evidence. ‘ 

I point to that preliminarily first because the defendant James W. Dunn has 
testified in your presence. The Caurt instructs you that any person who is 
present and aiding and abetting in the commission of an offense in concert 
or in agreement with another is as equally guilty in all particulars provided 
the scheme, confederationor the agreement is carried out as contemplated. 

89 The words "aid" and "abet" comprehend all assistance which is rendered 
by acts, words, deeds, pre sence, or encouragement. A person who advises 
or connives in the assistance of a criminal offense and is present at the scene 
aiding and abetting is jointly guilty of the offense provided you believe the - 
government's testimony and believe it beyond a reasonable doubt. 

Likewise, because of his admissions of the participations in the offense 
here, the defendant was also in the role of a witness, James W. Dunn's role 
is aS an accomplice. 

_ The rule of law is that where an accomplice testifies in a case the testi- 
mony given by him, because of his implication, is to be received with great 
care and caution and scrutinized with the greatest care for the reason of the 
admission by him of his guilt in this case. 

It is true that a jury could, as a matter of law, convict on the uncorrobo- 
rated testimony of an accomplice and although competent for your considera- 
tion, nevertheless the testimony should be received with caution and scrutizined 
with the greatest care. 

Now the government contends that they have, as I understand the argument, 
corroborated the witness by an accomplice, James W. Dunn. That is a ques- 
tion for you ladies and gentlemen of the jury to consider. 

90 Now in this particular case you have received the testimony, the argument 
has been made. There is two elements of the offense, first the actual commis- 
sion of the crime as the Court has defined, and also the intent with which the 
act occurred. 
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In this particular case, as the Court recalls, the complainant witness 
Willie Knight has testified that there were two persons present on the oc- 
casion when he contends his money was taken by force and violence and 
against his resistance and in a manner described by himself. 

That is a question of fact for you. And also these are the elements © 
which are applicable locally to the offense of robbery. First that the defen- 
dant, either acting alone or in company with others, did all of the following 
things or acts. First, that he or they, acting together in concert, took the 
property or some part of it described in the indictme nt which in this case 
is described as $13 in value, consisting of $13 in money. And by taking it, 

I mean they removed it either from his person or his imme diate presence 
and they secured the dominion and control over that money. 
Second, that they did, without the consent of the owner , take this property. 
91 Third, that they took it from his person or immediate actual possession 
of the owner, complaining witness in this case. | 

Next, that they took it by force or violence, saint the resistance 
of the complaining witness or by putting him in fear or by stealthy seizure 
and snatching. | 

And lastly, that they carried the mopey away and intended to steal it, that 
is, they intended to deprive the complaining witness, Mr, Knight, permanently 
from possession of the money and intended to convert it 7 their own particu- 
lar use. 3 

If you find that the government has established each and every one d those 
elements of the offense of larceny and if you believe it and believe it beyond 
a reasonable doubt against this particular defendant, your ; eae of course, 
would be to return a verdict of guilty. 

If you have a doubt in the sense ~- a reasonable doubt which has been 
defined to you by the Court, then it would be your duty to return a verdict of 
not guilty. ; 

You have heard the testimony. You have heard the argument of counsel. 
You understand the position which is taken by the dctenes, and that is a matter 

for you to weigh and consider. 
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Now, when you retire to your jury room you will elect from your number 
a foreman or forelady to conduct your deliberations. When you arrive ata 


unanimous verdict on which you all agree, you return and announce your ver- 
dict in open court. 

You will also, of course, in coming back to the Court announce to the deputy 
U. S. Marshal so he may apprise the Court and counsel and make arrangements 
for your return to the courtroom. 

Now in this particular case there are only two verdicts that you can return. 
Either a verdict of guilty as indicted on the third count of this indictment charg- 
ing these two, or a verdict of not guilty as respects the defendant at the bar, 
Marion Looney. 

Now, before you retire, will counsel approach the bench? 

[At the bench: | 

THE COURT: The first thing that the Court wants to inquire about, in argu- 
ment counsel for the defendant alluded to the fact that the defendant did not take 
the stand. 

MR. RILEY: That is right. 

THE COURT: I feel that under those circumstances do you wish that I 
instruct in the law on that? 

MR. RILEY: I would appreciate it. 

THE COURT: Very well, I will. 

In this particular indictment there are five counts. We are concerned with 
the third count. The Court has prepared a copy of the third count and prepared 
to sent that to the jury. You are entitled to have the original indictment go to 
the jury. It rests in your judgment. 

MR. RILEY: I prefer that the third count go. 

MR. STEVAS: Agreeable with the government. 

THE COURT: Are there any objections, amendments, corrections, or any 
additional charges which either side wish that the Court give before the jury 
retires? 

MR. RILEY: My only request is that there be a charge on this drawing of 
inferences from the defendant's failure to take tle stand. 
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THE COURT: Anything else? 

MR. STEVAS: Nothing from the government. ! 

THE COURT: In view of the fact that the accomplice Dunn took the stand 
and testified, do you want me to give the instruction that where a person has 
deep personal interest in the outcome of the case -- | 

MR. RILEY: I think you have already done that. 

THE COURT: I thought I had done that. 

[In open court: | 

THE COURT: There is one further instruction that the Court will give to 
you at this time. You are instructed that when a defendant under our system of 
jurisprudence enters a plea of not guilty to a charge brought against him by 

an indictment, that plea which he enters of not guilty puts in issue all of the 
elements which the government must bear and brove (sie) and prove to you 
beyond a reasonable doubt. 

There is no requirement on his part that he testify or that he take the 
stand and no undue inferences shall be drawn against him unfavorable to that 
position. 

In other words, he has put the issue in the case by his plea of not guilty, 
and by failure to take the stand you are not to ae ale in unfavorable infer- 
ences against what he did. 

Is there anything further? 

MR. RILEY: No. 

MR. STEVAS: No. : 

THE COURT: You may retire and consider of your verdict. 

[Whereupon the jury retired from the courtroom. | | 


i 


[At 12:25 p.m., the jury returned to the courtroom. | 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict? 
THE FOREMAN: We have. | 

THE DEPUTY CLERK: What say you as to the defendant Marion Looney? 


THE FOREMAN: Guilty. 
* * * * * * * * 
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No. 14,713 
QUESTIONS PRESENTED 


Where the facts disclose that the complaining witness’ testi- 
mony as to identification of appellant and the latter’s partici- 
pation in the crime was clear; that the co-defendant testified 

+ for the prosecution and also identified appellant as a partner 

, in the offense; that the court instructed that a co-defendant’s 
testimony should be received with care and caution and that 
the record contains no evidence of an illegal arrest and deten- 

. > tion, in the opinion of the appellee the following questions are 
~ presented: 

1. Was the evidence sufficient to support the verdict of 

‘ guilty? 

2. Was not the testimony of the co-defendant under proper 

_ instruction from the Court, a question of credibility for the 
jury? 

% 3. Assuming arguendo an illegal arrest, does an identification 

, to the police during an alleged illegal detention fall within the 
interdiction of the Fourth and Fifth Amendments of the Con- 

® stitution? ; 

» 4. Where the record contains no evidence of an illegal arrest 
or illegal detention, may this be raised for the first time on 
appeal? 

» 5. Was retained trial counsel ineffective for failure to file a 
motion to suppress the identification made at police head- 
quarters? 


(1) 





I. Appellant received a fair trial 
a. The testimony regarding appellant’s participation in 
the crime was clear 
b. The co-defendant’s testimony under proper instruc- 
tions was admissible 
II. The trial court committed no error in permitting the victim’s 
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Unrrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 13, 1957, there was filed in the District Court a five- 
P*count indictment charging appellant and a co-defendant 
A (James W. Dunn) with violation of Title 22, D. C. Code 2901, 

' 505 (b). Only count three of the aforesaid indictment ap- 
} plied to appellant (J. A. 2).2 On May 17, 1957, appellant 
entered a plea of not guilty (J. A.3). On June 13, 1957, re- 

, tained counsel, Jeremiah T. Riley, Esq., entered his appearance 
‘for appellant (J. A. 4)2 On September 5, 1957, appellant 

_ was found guilty as indicted by a jury (J. A. 4), and on October 

| 4, 1957 he was sentenced to a term of imprisonment for a period 
of from three to twelve years. On November 1, 1957 a motion 


1The co-defendant prior to the trial of this action entered a plea (J. A. 

” 8) of guilty to counts one and three of the indictment (J. A.9). The re- 

/y maining counts were dismissed on Government’s motion. He was sentenced 

to one year to ten years imprisonment on both of these counts, said sen- 
, tences to run concurrently. 

2On May 31, 1957, John Perna, Esq., was appointed by the Court to repre- 

sent appellant. He withdrew his appearance on June 17, 1957 (J. A. 4). ° 


(1) 
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for a new trial was denied, and on August 15, 1958, this Court 
granted appellant’s petition to proceed on appeal in forma % 
pauperis (J. A. 10). 4 
Willie Knight testified that he was a taxicab driver and on 
April 9, 1957 in the early hours of the morning, he was hailed 
by two men at E Street between 9th and 10th Streets, N. W.¢ 
in the District of Columbia (J. A. 12); that he “pulled over 
to the curb and stopped” and the two men entered his taxi- 
cab asking him to take them to a certain destination (J. A. 12); 
that at that time he did not know the two men (J. A.12). He + 
then identified appellant in the courtroom, as being one of the ,, 
men (J. A. 13). He further testified that appellant gave him 
directions “to go up to Portland Street (J. A. 13); that when 
they arrived at Second Street, appellant advised him that he. 
was sick on the stomach” and asked the witness to stop the 
car so that he could get out (J. A. 14); that appellant did get 
out of the car and immediately subsequent thereto the co-+. 4 
defendant hit him on the head with a gun (J. A. 14); that 
when he fell over appellant returned to and jumped in the. 
front seat underneath the wheel alongside him (J. A. 15);* 
that appellant stated “this is a stick up—don’t move” and ¢ 
proceeded to search for the witness’s money (J. A. 15); that 
after appellant went through his pockets and glove compart- 
ment they told him to “start walking down the street and [if] 

I looked back, he would blow my brains out” (J. A. 16). o, 
The witness immediately went to the No. 1 Police Precinct; 
explained what had happened and was taken to the hospital ~ | 
where five stitches were put in his head. He was then returned < 

to the No. 1 Precinct where he saw the co-defendant who had 
glready been captured (J. A. 17). He saw appellant the next 
day in the No. 1 Precinct and recognized him at that time 
(J. A. 18). Upon cross-examination he stated that he saw~. 
appellant and the co-defendant “quite clearly” because “it 
was on a well lighted street” when he picked them up 
(J. A. 18). He further testified that although the street< 
where the robbery took place was dimly lit, a person could be 
recognized at the rear of the car and repeated that appellant 
had come into the car at the driver’s side and had pushed him ~*’ 
over (J. A. 19). He stated that he identified Mr. Looney the 4 
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next day in either the Municipal Center or the Court House.® 

Apparently this identification was conducted at Police Head- 

¢ quarters at the Municipal Center (J. A. 20). He stated when 

he saw Mr. Looney there were detectives sitting around; that 

he was advised that “they [the police] just told me to walk in 

* the room; that they had a fellow in there and wanted me to 

take a look at him and walk out” (J. A. 20, 21); that he did 

, 80 and then advised the police that appellant was the man 

' who had robbed him; that appellant was seated when he saw 

& him at the Robbery Squad; “that the police did not ask the 

» appellant to stand up or anything” and that “he just sat still, 

he wasn’t noticing anything” (J. A. 21). Upon redirect exam- 

ination he testified that when appellant was going through his 

» pockets he was right beside the witness leaning over the steer- 

ing wheel and there was no question in his mind but that he 

' was the one with the co-defendant when the robbery occurred 
> (J. A. 22). ; 

William P. Jennings testified that he was appellant’s 
brother-in-law; that appellant drove his car and that on the 
morning in question when he left his apartment to proceed to 
work, his car, which was a 1955 Belair Chevrolet, was missing 

|, and that he reported this to the police (J. A. 23, 24). 
- James Dunn, the co-defendant, testified that on the evening 
in question he met appellant in an amusement arcade; that 
L'» he called him Junior for he did not know his true name at that 
, time; that both of them proceeded to a grill where they dis- 
~ eussed their poor financial condition (J. A. 26); that he had a 
+ gun with him of which appellant was aware (J. A. 27); that 
' the discussion concerned money and that appellant stated he 
| had access to a car and showed him a car key (J. A. 27). He 
further testified that both of them hailed the cab on 9th Street, 
1+ entered it and proceeded to discuss “holding up the cab driver” 
». (J. A. 27); that they proceeded to the street where appellant’s 
~ ear was and after going one block further past where the car 
> was parked, they executed their pre-arranged plans to hold up 
the cab driver (J. A. 28). He corroborated Mr. Knight’s state- 
+ *%The witness was confused as to what building he was in at the time 


of identification for he stated “I don’t know what you call Municipal 
» Center and the Court House.” 
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ment that appellant returned to the front of the car and got 
behind the driver’s wheel and that after the robbery the keys 
to the taxicab were thrown to the street and they went back 4, 
to appellant’s car which was & 1955 Chevrolet which appellant 
unlocked before they drove away (J. A. 29). Upon cross-ex- 
amination the witness stated that appellant gave the address « 
to the cab driver and repeated the story of the hold up 
(J. A. 31); that he was immediately arrested, taken to the 1st 
Precinct and at first did not identify appellant as his ac- 
complice (J. A. 32). Subsequently, he did so advise the police » 
(J. A. 33). Upon redirect examination he stated that there ‘e 
was no doubt in his mind but that appellant was the person 
with him at the time the cab driver was robbed (J. A. 41). 
The appellant did not testify in his own behalf or submit , 
any requests for instructions (J. A. 42). 
The court’s charge was full and complete and also contained 4 
the instruction that where an accomplice testifies in @ case, « 
such testimony is to be received with great care and caution. 
Thereafter at appellant’s request the court issued an addi- 
tional instruction regarding defendant's failure to testify in his * } 


own behalf. 
STATUTE INVOLVED 


Title 22, D. C. Code, Section 22-2901 [6:34]. Robbery. 


Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or’ 
by putting in fear, shall take from the person or imme- ¥’) 
diate actual possession of another anything of value, , § 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 


SUMMARY OF ARGUMENT Ss 


Appellant received a fair trial. The testimony of the wit- 
nesses as to identification and participation were properly per- « 
mitted in evidence. A co-defendant may testify for the prose- 
cution and the jury was instructed that such testimony must 
be considered with care and caution. 





5 


An identification made at police headquarters is merely 
' ground for a formal charge to be placed against a person. It 
has no probative value as to guilt. Guilt must be determined 
yt the trial from identification of the person so charged as the 
' perpetrator of the crime itself under all the circumstances of 
the acts performed. Identifications made under alleged illegal 
' grrest and detention do not fall within the interdiction of the 
' Fourth or Fifth Amendments of the Constitution. They are 
not results of or flow from the alleged illegal arrest but are 
merely reproductions of prior formed mental images. 


ARGUMENT 


I. Appellant received a fair trial 


>> 2 The testimony regarding appellant’s participation in the crime was clear 


The complaining witness clearly identified appellant in 
the courtroom as being one of the men who had robbed him. 
He also stated upon cross-examination that he saw both the 
appellant and his co-defendant “quite clearly” at the time 
they entered his taxicab because “it was on a well lighted 
‘ gtreet.” He further testified that after he had been struck on 


the head, appellant had re-entered the car at the driver’s side 
and had pushed him (the witness) over. Upon redirect ex- 
amination he testified that after appellant had re-entered the 
car and was going through the witness’s pockets, appellant was 
right beside the witness, leaning over the steering wheel and 
there was no question in his mind but that he was the one who 
had participated in the robbery. He further stated that when 
he appeared at the Municipal Center or the Court House he 
saw appellant sitting in aroom. 

In conjunction with this, William P. Jennings, appellant’s 
brother-in-law, testified that appellant drove his car and that 
on the morning in question when he left his apartment, this 
car, which was the same as described in the robbery, was 
missing. 

Appellant’s co-defendant also testified that appellant par- 
ticipated with him in the robbery. Clearly the question of 
identification was not so vague as to cause the jury to speculate 
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as to appellant’s connection with the crime. The testimony 
was clear and the jury chose to believe the prosecution. 


+ 
b. The co-defendant’s testimony under proper instructions was admissible. 


The co-defendant testified for the Government. Appellant 
alleges that the co-defendant’s testimony while complete, also 
consisted of “several implausible statements” and contradic- 
tions. We submit that in the light of the court’s instruction , 
advising the jury that the testimony of an accomplice should 
be received with great care and scrutinized with caution, and + 
since matters of credibility lie solely within the province of the 
jury, the testimony admitted on behalf of the Government was 
proper. If, from the testimony, the jury could have believed 
that appellant was a participant in the robbery, even though 
there were some contradictions, it does not render the testi- 
mony inadmissible. Actually it merely corroborated appel- 
lant’s participation. The fact that appellant’s implication by 
the co-defendant in the crime came only after the latter had 
been allegedly subjected to extensive questioning following 
arrest, can be of no assistance to appellant for the law is well ~ 
settled that violations of Constitutional nights are personal.* 

In the posture of the case, even if the co-defendant’s rights 
had been violated, appellant’s were not. In any event there 
was sufficient evidence, apart from the co-defendant’s testi- 
mony, to substantiate the verdict. 


II. The trial court committed no error in permitting the 
victim’s identification of appellant 


Appellant was not illegally arrested or detained. 

The record discloses no time data as to when appellant was 
arrested or when he was atraigned. The only testimony re- 
garding this was that the complaining witness, after having “ 
gone to the hospital and being returned to the Police Depart- 
ment for the identification of the co-defendant, who had been 
apprehended, stated that he went home about 5 A. M.; that 


4 Jeffers v. United States, 88 U. S. App. D. C. 58, 62, 187 F. 2d 498 (1950), 
affirmed, United States v. Jeffers, 342 U. S. 48 (1951) ; Wolf v. Colorado, ~ 
$38 U. 8. 25, 30-31 (1949) ; Shore v. United States, 60 App. D. C. 137, 49 F. 
2a 519 (19381); Haywood v. United States, 286 Fed. 795, 808 (7th Cir. 
1921), cert. denied, 256 U. S. 6, 289. 
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' at 9 A. M. that same morning he returned to the Robbery 
‘| Squad and at 12 noon immediately identified appellant when 
. he saw him for the first time after the crime. 
Assuming the statements contained in appellant’s brief, page 
' 18, are true, it is apparent that appellant was arrested during 
working hours in the morning after the crime had been com- 
| mitted. He then appeared at the Robbery Squad Office of 
the Police Department and almost immediately was identified 
by the complaining witness. Any subsequent detention is of 
- no import where no confessions were obtained. Mitchell v. 
United States, 322 U. S. 65. There was no “extraction” ele- 
- ment involved. Cf. Mallory v. United States, 354 U.S. 449. 
_ Assuming, arguendo, that the arrest was illegal, we submit that 
» his contention must fail. An illegal arrest per se is of no sig- 
nificance. Collins v. Frisbie, 342 U. S. 519; Gillars v. United 
' States, 87 U.S. App. D.C. 16, 182 F. 2d 962, 972 (1950) ; Green 
+ y. United States, 88 U.S. App. D. C. 249, 188 F. 2d 48 (1951) ; 
Sheehan v. Huff, 73 U.S. App. D. C. 391, 142 F. 2d 81 (1944). 
r The identification per se is not evidence of a crime coming 
* within the interdiction of the Fourth Amendment nor can it be 
+ evidence of a crime as compared to illegal drugs, weapons or any 
. other physical property which could be taken from the person or 
possession of the appellant after arrest. The “fruit of the 
poisonous tree” doctrine applies only to physical evidence and 
» confessions. The memory of appellant’s features was made 
prior to the formal identification at police headquarters. It 
was made at the time the crime was committed. How then 
could it be a result of an alleged illegal arrest and detention? 
The formal identification resulting from the prior memory, 
was purely corroboration of an already existing memory classi- 
fication. The formal identification at police headquarters was 
'* not the controlling factor for conviction. The prior memory 
_of appellant as the perpetrator of the crime was the basis of 
the prosecution. One leads to the formal charge, the other 
P* +o conviction. 
| There is no basis in the Fourth Amendment of the Constitu- 


', tion for the suppression of an identification from memory. Ap- 
pellant cites no cases to the contrary and we have found none. 
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The Fourth Amendment has no application to a view of the 
body or preservation of such view through memory. 

A comparable argument that the Fifth Amendment pro- , 
hibits use of the body as evidence has been consistently re- 
jected. Asstatedin M cFarland v. United States, 80 U.S. App. 
D. C. 196, 150 F. 2d 593, 594 (1945): 

“The prohibition of compelling a man in a criminal 
court to be witness against himself is a prohibition of 
the use of physical or moral compulsion to extort com- 
munication from him, not an exclusion of the body as 
evidence, when it may be material. Out of court as 
well as in court, his body may be examined with or with- 
out his consent.” 


It follows therefore that in the instant case, the trial judge 
could have ordered appellant to arise in the courtroom and 
thereby permit an identification to be made by the complain- 
ing witness even though his arrest and production into court 
may have originally been illegal. 

Appellant contends that his trial counsel was ineffective be- 
cause he did not file a motion to suppress the identification. J 
He admits that the rationale of his argument is “perhaps new” ” 
(Br. p. 14), as applied to illegal arrests. We submit that @ 
under these circumstances the “taint” of ineffectiveness should 
not be applied to trial counsel. There may have been any 
number of reasons why the question of arrest was not raised 
on the trial and why trial strategy called for no motion to 
suppress. No record has been made in this trial justifying an 
attack on the judgment on the grounds of ineffectiveness of 
counsel. 

No objection was made during trial to the admission of the 
testimony as to identification. The proceedings with respect 
to the motion for a new trial, other than the written motion 
and the order denying it are not part of the record on appeal. 
It follows therefore that this contention must fall. Wadev. « 
United States, U.S. App. D. C. —— (No. 14,436 decided 
September 19, 1958); Braverman v. United States, 317 U.S. 
49, 55, (1942) ; Moses v. Hazen, 63 App. D.C. 104, 69 F. 2d 842 ~ 
(1934). Counsel ably presented his client’s defense. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
«the District Court be affirmed. 


Outver GASCH, 
United States Attorney, 
Cart W. BELCHER, 
NATHAN J. PAULSON, 
Assistant United States Attorneys. 
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was “umeployed” anf would drew from that the 
that the entry was with intent te steal (2r., 








ant pp. Se 6 &-9)- gne Govermmnt's resort to en argunent 
cash as tis Gemonetwates all too clearly the fatel weakness 
of the housebreaking conviction: 

(a) ‘ade argent is only on egpeliste 
afterthought. Hoither the presseuter in his argamst to 
the jury nor the jaige in his charge suggested that 
sgpeliant's ecenonis status was relevent in any way to She 
seses of whether the entry was with intent to steal. 

(b) fhe argument is not supported by the 
record. Contrary to the Goversuent's assertion (Br. pp- 
4-5), 2% is not clear that Appellant was uemployed at the 
time of the crime. His commm-law wife testified that on 
jpril 22, 1957, he went to Harvy*s Liguer Store =ai “worked 
on the track” (J.A. 42). While the proprister of that 


for Jones For’, the ériver of the truck, on that dey 
(JA. 56): 





@iscrimination hes no place in cur law. "Both equal pro- 
tection and due process exphesise the central ‘sim of our 
entire juiieial aysten—all people charged with crime must, 
so far as the lew is concerned, ‘stand on an equality be- 
fore the var of justice in every American court." . . . 
In criminal trials a state can no more discriminate on 
account of poverty than on account of religion, rece or 
color." Griffin v. Ilineis, 351 U.S. 12, 17, citing 
Chembers v. Fierida, 309 U.S. 227, 21. Accordingly, this 
effort to support Appellant's conviction by reference to 
his economic situation should receive the same short shrift 
which woulé be accorded to any effort to rest it won his 
religion, his race, or his color. 
Appellant's main brief demonstrates (pp. 14-20) 
that the evidence is insufficient on the crucial element 
of intent to steal. The presumptions which the Government 
advances in attempted support of that intent do not meet 
the requirement of a "rational comection between the fact 
proved eng the ultimate fact presumed”. Tot v. United 
Benton v. United States, 95 U.S.app.d.C. Hi, 252 F.2d Wi. 
Twice recently this Court hes read into statutes 
a requivemmnt that the offense be done with a criminal 
tntent.2/ Yor the seme reasons, this housebreaking con- 
viotion must be set aside—to peruit it to stemi on this 
inadequate record is in effect to read out of the house- 
breaking statute the requirement that the entry be “with 











S.App.D.C. __» 








é. The arrest ef Appellant in his home, without 
a warrant, wes iiigea)- | 

The Goverument's argument thet the arrest 
iegal (Be. pp. 10-22) actually tasttly afuite, by what it 
dces not say, that the arrest uns illegal. Time, the 
Goverment does not claim: 

(2) that the police gave the amouncemmnst of 
their purposes ani suthority whieh is required by 
Miller v. United States, S57 U.S. Wy or 

(2) that there wae any “eirounstance reasonably 
necessitating quick astion” which is required before 
home arrests can be made without warrente—fierzisen 


v. Untted States, No. 14467, __. UeSeAGPD.C. __» 
__. 9-28 ___ (Ostever 26, 1958), and cases therein 
cited. 
In the absence of such an smmouncemmt and “circumstances 
of necessitous haste", the arrest of Appellant in his 


heme, Withust a wurvent, wes illegal as pointed out at 
peges 22-05 of iggetiant’s main telef. The fast teat the 
police were allowed to enter on the pretext, “polite” or 
othereise, that they wanted to talk te Appellant ent his 
wife cannot, as the Government seems to think, serve in 
any way to validate the arrest. 





why the testimony of the arresting officer as to Appellant's 
atutenion of the ssseult anf as to other matters cheerved 
end head by the arresting officer at the time of the 11- 
legal arrest, all of whieh ms highly projaiietal to 
topellant, should have teen emstuted water the prinsipies 
ee ee oe ¥.5.igp.D.C. __, 

__. (Coteder 2, 1958); Mupalate v. Bintriet of 
pias: Sh Mesos. as, Saennemtase ea 
States, £32 0.3. 30%) Welt v, Colemmte, 338 ¥.8. 255 
Hartono v. United states, 308 U.S. 330) Mele v. Unites 


Staten, 318 U.S. 33% and Mallory v. Waited states, 354 
¥.3. 449. | 








mission of the assault was properly received, regardless 
of the legality of the arrest (Rr. pp. 14-15), but does 
not discuss the afmtesibility of the arresting officer's 
testimony concerning what he observed ami heard at the 
time of the axvest. As to that, the Gevermmnt merely 
argues that nothing wes asised except a yellow shirt 
which was not affinetively used by the Government (ar. 
pp. 11-32). ‘This will mot Go. ‘The arvesting cfriser’s 
testimony, both as to the afmission and as te wet he 
sew and was told at the time of the tliegal arrest, ws 
the Slisett fruit of that arrest anfé should have been 
supprensed—Abbot:v, United States, 138 4.24 495, 95 
V.L.R. 29% (iesn.App.pD.C.)s Medinnts ¥, United states, 
e27 7.20 596 (C.A. 1). As those cases hold, there can 
be no distinetion between physical objects illegally 














The Gowermment's arguaent thet the arrest wes 
legal (Br. pp. 10-12) actually tacitly efuite, ty what it 
does not say, that the ervest wns illegsl. Tams, the 
Govertment Goes not claim: 

(2) that the polices gave the smoucensnt of 
their purposes and sutherity wiieh is required by 
Miller v. United States, 357 U.S. 30ly or 

(2) that there me eny “cireunstance reasonably 
necessitating quick setion” which is required before 
nome arrests can be made without warrente—ferzizen 


vy. United States, Mo. 14867, ___ U.S.App.D.C. __» 
7.08 _ (Oeteder 16, 1955), and cases therein 
cited. 


In the absence of such an ammouncemmt end “eirounstances 
of necesaitous heate", the arrest of Appellant in his 
heme, witht a worvent, was illegal as pointed out at 
pages 22-25 of igpetiant’s main teieft. Ths fast teat the 
police were allousd to enter on the pretext, “polite” or 
cthersiee, thet they wanted to talk to Appellant anf his 
wife cannot, as the Governuent seems to think, serve in 
any way to validate the arrest. 








why the testimony of the arresting officer as to Appellant's 
atuiesion cf the asssult ani as to other matters observed 
end heusd by the arvesting officer ut tne tim of the 11- 
legal arrest, all of whieh ws highly prejuiieial to 

of Hamme v, Utted states, Mo. 10862, U.S. sgp.D.C. __, 
—— 7-28 ___ (Cstober 2% 1958); Mustain v. Bintrtet of 
Colma, T3 Agp.D.C. 95, 135 ¥.28 690) Wess v. United 
Staten, 232 U.S. 363) Wolf v. Colemate, 338 3.5. 255 
Nardone _v. United States, 308 U.3. 338; Nemeb> v. United 


Seates, 318 V.s. 398) and Mullery v. Suited states, 1 
¥.3. 449. 





fhe Government in response argues that the ad- ' 


mission of the assault was properly received, regardless 


of the legality ef the arrest (Br. pp. 34-15), but does 
not Giseuss the atatesibility of the arresting officer's 
testimony coneerning what he observed anf heard at the 
time of the azvest. As te that, the Gevermmat merely 
argues that nothing wes seieed except a yellow shirt 

pp. 21-42). ‘This will wot Go. Te urvosting officer's 


testimony, both as to the afmission anf as to wet he 
saw and was told at the tine of the 2llegel arrest, was 
the S2ltett fruit of that arrest an@ shoulé heve been 
suppressed—snbot:v. United states, 138 A.24 885, 95 
WLR. 19% (ihm. Anp.»D.C.)s Metiente v, Waited stabes, 
2o7 ¥.28 596 (C.A. 2). As those canes held, there san 
be no distinetion between physical objects illegally 














JOHN H. PICKERING 


Yor the reasons stated in the main brief for 
Appellant and this reply orief, the conviction must be 
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rests on the tainted testimny of the officer who illegally 


taken end testimony concerning masters illegally seen snd 
arrested hin. 
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QUESTIONS PRESENTED 
** In the opinion of the appellee the following questions are 


” presented: 


» 4. Where the record shows that appellant, while unem- 


«» ployed, ‘‘jimmied’’ the kitchen window of a private dwell- 

4» ing and apparently entered thereby between midnight and 
one A.:M.; is it not proper to infer an intent to steal at 
the time of entry, even though after the entry appellant 
assaulted a young girl sleeping in the premises? 

2. Do not these facts constitute probable cause for arrest 
of appellant without a warrant, when the police responded 
almost immediately to the scene, and appellant was de- 
seribed and traced to his premises within less than an 
hour thereafter? 


A. Did not the police properly enter appellant’s 
premises, after recognition of their presence by ap- 
pelant, and his wife, particularly when the wife’s own 
testimony, reflects that she permitted them to enter 
following their polite request to speak with her and 
her husband? 


3. Where the record discloses that appellant was arrested 
at 1 A.M. and taken to a police precinct; that at 1:40 A.M. 
prior to a line up, a statement of facts and a line up sheet 
was made out and appellant voluntarily admitted assault- 
ing the girl, but denied doing so in the house; was not such 
admission properly to be admitted into evidence? 

4, Was not appellant effectively represented by trial 
counsel? 





Counterstatement of the case 
' Statutes involved 
Summary of argument 


a Arguments: 
I. oe charge of housebreaking was supported by the evi- 
ence 
II. There was probable cause to arrest appellant; and the 
entry into his house was proper 
III. Appellant’s voluntary admisssion was properly admitted 
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Artis S. WaSHINGTON, APPELLANT, 
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' APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 24, 1957, a two count indictment was filed in 
' the District Court charging appellant with housebreaking 
** (D.C. Code, 22-1801) and assault (D.C. Code 22-504) (Crim. 
» No. 578-57) (J.A. 2). A jury found appellant guilty of 
the crimes set forth in the indictment. This appeal is from 
the judgment of conviction. 
»* On September 3, 1957, appellant filed a ‘‘Motion to Sup- 
» press And Quash Illegal Arrest And Evidence And Quash 
_, The Indictment” (J.A. 3-4). At the hearing of the motion 
on September 13, 1957, counsel (who had been appointed 
* prior to trial counsel, and who later withdrew from the 
case), explained to the court, that ‘‘(w)hat the defendant 
i. wishes to suppress is the appearance of the witnesses’’ 
" (J.A. 75). Appellant concurred in this statement (J.A-. 


(1) 
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75). The motion was denied (J.A. 77, 4). Trial by jury 
commenced on October 16, 1957. 


THE TRIAL 
On April 22, 1957, Reva Burgit, a girl twelve or thirteen 


years of age (J.A. 14, 16), visited her grandfather, William + 


J. Jones at his home, located at 713 F Street, Southwest 
(J.A. 14,19). Intending to stay overnight, she apparently, 
began preparation for bed, in the upstairs portion of the ~ 
house (J.A. 14). On hearing a mouse, the young girl re- 
quested her grandfather to go back downstairs with her, 
and he agreed (J.A. 14). Mr. Jones then fell asleep on a 
couch in the living room, and Miss Burgit slumbered in a 
chair in the same room (J.A. 14, 19). 

Sometime between the hours of twelve midnight and one 
A.M., (J.A. 20), the girl was awakened by a man standing 
in front of her (J.A. 14). As she testified (J.A. 15): 


(Miss Burgit): * * * * he had his hand on the bottom 
_ it was a jersey . . and he . . I screamed and I 

think that was when he put his hands on my neck and 

told me to shut up and I was still sereaming and he 

tried to shock me, and my grandfather did hear me 

and got up and turned the light on and as he was 

turning the light on that man right there (later in- 

dicating appellant) hit me on the head. 

(Mr. Caputy): What side of the head? 

(Miss Burgit): I think it was on my left eye. 

(Mr. Caputy): Can you tell whether you had any 

mark or bruise on you at that time? 

(Miss Burgit): Well, my head started to swell and 

it was bruised a little. 


Thus, did the teenager describe the events. 


Mr. Jones, the girl’s grandfather, stated that on being 
ealled by his granddaughter, he awoke, saw the man 
(later identified by him as appellant), took his cane and 
struck appellant (J.A. 20,21). Appellant thereupon fled 
through the back door of the house (J.A. 20). Examined ; 
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as to how appellant had entered his home, the witness 
' testified, that appellant had ‘‘jimmied the kitchen window’’, 
' which had been closed prior to appellant’s entry (J.A. 
, 23). 

5 Testimony regarding the identification of appellant by 
- the girl and her grandfather was also elicited. Miss Burgit 
on ecross-examination, stated that she was ‘‘positive’’ ap- 
' pellant was her attacker (J.A. 16, 17) and that she 
— “eouldn’t be mistaken’’ (J.A. 17). She further testified 
’ that on the evening of April 22, 1957, while standing out- 
side her grandfather’s house, and talking to a boy, ap- 
pellant came past and called to the young man (J.A. 18). 
At that time she had an opportunity to observe him, and 
see his face (J. A. 18). In addition, although there was 
no light on in the room itself when appellant entered the 
house, Miss Burgit was again able to see his face ‘‘(b)e- 
cause there is light from the street’? which, apparently 
gave light to the room (J.A. 18). 

Regarding her appearance at the line-up at police head- 
quarters, subsequent to appellant’s apprehension, the young 
girl testified, that she had not been too sure of herself, at 
first, in identifying appellant, “but then when I took a 
better look, I knew it was him.’’ ‘‘I was positive then’’ 
(J.A. 16). Miss Burgit’s grandfather also testified, that 
he too, was ‘‘(p)ositive’’ appellant was the man who had 
been in his house (J.A. 23). 

Officer Malon H. Shreve of the fourth precinct responded 
to a call from the premises in question at about twelve thirty 
A.M., April 23, 1957. He found the young complainant in a 
very nervous condition, ‘‘almost on the point of hysteria”’ 
(J.A. 24). While talking to Miss Burgit, the officer was in- 
formed by the girl, that her assailant was the same man who 
had, the prior evening, walked by the house and who had ad- 
dressed her companion (J.A. 26). The officer went to the 
young man’s home and was told that the man’s first name 
was Artis and that he ‘‘hung around the liquor store”’ (J.A. 
26). Officer Shreve then checked with a person at the liquor 
store, and was informed that a man named Artis worked 
there at times, ‘‘and he (the liquor store person) thought 
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he (appellant) lived at 917 F Street, Southwest” (J_A. 26). 
On arriving in the general neighborhood of that address, “” 
Officer Shreve ‘‘talked to some people around ¥ Street and « 
they told me he (appellant) lived at 937 F Street? (JA. 
97). In the company of other officers, Officer Shreve knocked Bi 

on appellant’s door (J.A. 27). Appellant responded by * 
opening a window, and on being ‘‘asked if he was Artis w 

Smith Washington’’, he answer affirmatively (J.A. 21). _ 

According to appellant’s wife, she looked out the window ~ 

"and saw the officer (J.A. 43). He requested to be allowed ~ 
to come in and speak to both she and her husband (J.A. 48). 

 Appellant’s wife testified, that she replied, ‘*Yes’’, and 

~ opened the door to let the police enter (J.A. 43). 

According to Officer Shreve, appellant was arrested at 
approximately one A.M.,} and taken to the Fourth Precinct 
(J.A. 25, 26). Apparently, since only one man was a 
prisoner at Number Four, and the police desired to conduct 
a line-up for identification, appellant was, a short time later, 
removed to police headquarters (J.A. 25). Prior to this 
removal, Officer Shreve talked with appellant at the Fourth 
Precinct, during the course of ‘‘(m)aking a statement of 
facts and a line-up sheet’’ (J.A. 25). While doing so, appel- 
lant told the officer ‘‘that he had assaulted the girl all right 
but he said he didn’t do it in the house.”’ (J.A. 25). ‘‘Lasked 
him if he didn’t do it in the house where did he do it. 
He said he didn’t know. I said that didn’t make any sense 
to me. He said, ‘I don’t like the idea of a felony hanging 
over my head’ ”’ (J.A. 25). 

Appellant did not take the stand. His defense was alibi. 
(Br. 4). The two witnesses appearing in support of the 
alibi were his common-law-wife, Mildred Coleman (J.A. 42), 
and her mother, Odessa Willis (J.A. 30). Both women 
testified, that on April 22, 1957, appellant had returned 
home from work in the early evening hours (J.A. 34, 42). 
Appellant’s wife further testified, that appellant initially 
left the house on April 22, 1957, around 10:30 A.M. and 


1 Appellant’s wife placed the time at twenty minutes to two 
(J.A. 49). 
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- **(h)e went on the liquor truck around to Harry’s Liquor 
Store on 7th Street. That was on 7th Street between F and 
EK, and he worked on the truck.’”’ (J.A. 42). Both women 
agreed that appellant again left the house after returning 
from work in the evening, although their testimony was 
different as to the time of this departure (J.A. 34, 45). 
Appellant’s wife stated that he went back to the liquor 
store, since ‘‘(t)hey have another load, he say, to make, 
and as soon as he finish the load he come on home and when 
he came home it was around nine o’clock’’ (J.A. 42). 

Produced in rebuttal regarding the above testimony was 
Mr. S. Harry Slavitt, the proprietor of the liquor store in 
question (J.A. 54). Mr. Slavitt offered the following testi- 
mony (J.A. 55-56) : 


(Mr. Caputy): Directing your attention to April 22, 
1957, did defendant Washington work for you that day 
sir? 

(Mr. Slavitt) : No. 

(Mr. Caputy) : Had he worked for you, sir? 

(Mr. Slavitt): Well, he had in the past year or so 
performed menial jobs, just temporary jobs, more or 
less, but he had worked. 


(Mr. Caputy) : Had he ever worked for you from 10.30 
in the morning until 4:30 in the afternoon and then 
later in the day? 

(Mr. Slavitt) : Well, there might be a possibility around 
the holiday season. That is a possibility. 

(Mr. Caputy) : What about April 22? 

(Mr. Slavitt): Definitely not. 

(Mr. Caputy) : When was the last time he had worked 
for you prior to April 22? 

(Mr. Slavitt): Doing those menial jobs, I would say 
roughly about two weeks prior to his arrest. 

(Mr. Caputy): But you are certain that he had not 
worked for you on April 22? 

(Mr. Slavitt) : Yes. 
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Jt was clear appellant was not employed at the time of the 
crime. 

Both women testified that appellant returned to the house 
at approximately nine P.M. (J .A. 36, 39, 45) and had then 
remained at home (J.-A. 31, 42, 43, 49). Mrs. Willis, appel- 


lant’s mother-in-law, was later asked if she had told the 4 


police she did not know when appellant had come in the 
house (J.A. 53). She replied, that the officer had said 
nothing to her; then admitted, “‘T told him I didn’t know 
what time he come’’; and then again denied the police had 
asked her such a question (J.A. 53). In rebuttal, Officer 
Shreve stated that he had so questioned her, and that Mrs. 


Willis replied that she didn’t know what time appellant had ~ 


gone out or come back (J.A. 53). 

Appellant’s wife testified that it was not raining when 
appellant arrived home at nine P.M. (J.A. 48). In addition, 
each of the female witnesses stated that appellant’s shoes 
were dry when he came in at that hour (J.A. 38, 40, 49). 
Officer Shreve, testified, that it had been raining earlier 
in the evening of April 22, 1957 (J.A. 26). When he arrived 
at appellant’s house (about one A.M. the next morning) 
(J.A. 25, 26), “‘his shoes were sitting on the floor and were 
wet and they had some mud on them, fresh mud’’ (J.A. 26). 
Appellant’s wife, when examined on this point stated, that 
she had used her husband’s shoes to go to an outside bath- 
room at approximately twelve-thirty A.M. (April 23, 1957), 
and that ‘‘(i)t was muddy out in the yard’”’ (J.A. 49). She 
admitted, however, that appellant, apparently just after 
arrival of the police, told the officers that it was he who had 
used the outside bathroom (J.A. 51). Mrs. Coleman further 
admitted that she had not mentioned her use of the shoes at 
that time, because ‘‘ (t)he police did not ask me”’ (J.A. 52). 

The same witness also testified on cross-examination 
(J.A. 51), that she had previously testified (J.A. 49, 50), 
that appellant had not left the room. The mud around the 
outside bathroom was black according to Mrs. Coleman, and 
this was corroborated by Officer Shreve (J.A. 54). Appel- 
lant’s wife did not notice the color of the mud on the shoes 
(J.A. 50), but the Officer testified that, ‘‘Yellow or orange 
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colored mud was on the both sides of the shoes, on the edge 
of the shoes’’ (J.A. 53). 

Appellant, on October 18, 1957, was found guilty as in- 
dicted (J.A. 70-72, 5). On November 8, 1957, he was sen- 
tenced to serve a term of imprisonment of three to eleven 


» years (J.A. 72, 6). This appeal followed (J.A. 9-10). 


STATUTES INVOLVED 


Title 22, District of Columbia Code (1951 Edition) Sec- 
tion 1801, provides: 


Housebreaking.—Definition and Penalty.—Whoever 
shall, either in the night or in the daytime, break and 
enter, or enter without breaking, any dwelling, bank, 
store, warehouse, shop, stable, or other building, or any 
apartment or room, whether at the time occupied or not, 
or any steamboat, canal boat, vessel, or other water- 
craft, or railroad car, or any yard where any lumber, 
coal, or other goods or chattels are deposited and kept 
for the purpose of trade, with intent to break and carry 
away any part thereof or any fixture or other thing 
attached to or connected with the same, or to commit 
any criminal offense, shall be imprisoned for not more 
than fifteen years. 


Title 22, District of Columbia Gode (1951 Edition) Section 
504, provides: 


Assault or threatened assault in a menacing manner. 
—Whoever unlawfully assaults, or threatens another in 
a menacing manner, shall be fined not more than five 
hundred dollars or be imprisoned not more than twelve 
months, or both. 


SUMMARY OF ARGUMENT 


Appellant was shown by the evidence to be an unemployed 
person at the time he committed the offenses. When he 
worked it was only on a temporary and part time basis. 
His breaking into the house was at night, and entry effected 
by means of ‘‘jimmying”’ a kitchen window. Under these 
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circumstances it was proper for the jury to infer that at the 
time of entry, appellant intended to steal. This inference 
is not removed because appellant, after entry, assaulted a 
young girl, asleep in the premises. __ 

Shortly after the offenses, a police officer was informed 
by the girl as to what had occurred, and within an hour had 


a 


Vv 


traced appellant to his premises. Under the circumstances, _ 


an arrest without a warrant was permissible, being based 
on adequate probable cause. 

The entrance by police into appellant’s premises was 
made after appellant and his wife had recognized them as 
police officers, and, according to appellant’s wife, only after 
a polite request to speak to appellant and his wife had been 
made. Appellant’s wife granted the request. Under such 
circumstances the entry was proper in all respects. 

Appellant was arrested at 1 A.M. After a trip to the 
police precinct, administrative procedures followed, includ- 
ing the making of a line-up sheet and statement of facts. 
During the course of these procedures, approximately forty 
minutes after his arrest, appellant voluntarily admitted 


assaulting the girl. He denied doing so in the house, how- 
ever, stating that ‘‘I don’t like the idea of a felony hanging 
over my head’’. The ‘‘admission’’ was in fact, an exculpa- 
tory statement. 

Appellant received effective assistance of counsel. 


ARGUMENT 


I 


The Charge of Housebreaking Was Supported by the Evidence 


The indictment in the instant case reads as follows 
(J.A. 2): 


(Count One) 


On or about April 23, 1957, within the District of 
Columbia, Artis S. Washington entered the dwelling 
of William J. Jones with imtent to steal property of 
another. (Emphasis supplied.) 





(Count Two) 


On or about April 23, 1957, within the District of 
Columbia, Artis S. Washington did unlawfully make 
an assault upon Reva J. Burgit. 


Appellant contends, that the Government failed in its 
proof of Count One, in that no intent to steal was shown 
or could reasonably be inferred from all the circumstances. 
His contention is without merit. ster 

In Cady v. United States, 54 App. D.C. 10, 11, 293 F. 829 
(1923), a garage was entered, by the removal of ‘‘the staple 
which held the lock’. The lock was found lying on the 
ground, the doors open, and ‘‘three men, two of whom 
were the defendants,’’? were seen in the garage by a wit- 
ness. Nothing, however, was taken, but this Court found 
that fact immaterial. Appellants in that case argued that 
the mere entry alone was not sufficient to raise the pre- 
sumption of criminal intent. This Court answered that 
such argument was correct but not apropos, since ‘cit 
ignores the circumstances under which the entry was 
made’’. Cited as authority by this Court was the case 
of People v. Soto, 53 Cal 415,, a decision appellant urges 
to be in conflict with Cady (Br. 18). In Soto, ‘‘a person 
entered through a window at a late hour of the night, 
after the lights were extinguished. No explanation of his 
intention was given. The court said that it might well 
be inferred that his purpose was to commit larceny under 
the circumstances. ”’ 

In the instant case, appellant, according to his wife (J.A. 
42) and mother-in-law (J.A. 34) was a working man. Ap- 
pellant’s wife further testified, that he was employed by 
‘‘Harry’s Liquor Store on 7th Street (J.A. 42). The pro- 
prietor of that same store stated, however, that appellant 
was employed by him for ‘‘menial jobs, Just temporary jobs, 
more or less’’, but that appellant had not worked at the 
store for two weeks prior to his arrest (J.A. 55-56). 

In addition to this evidence, it was also brought to light 
that the breaking and entry into the premises of Mr: Jones, 
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took place between midnight and one a.m. in the morning 
(J.A. 20). The entry according to the elderly gentleman 
was accomplished by ‘<jimmying”’ the kitchen window, 
which had been shut (J.A. 23). As in the Cady case, ‘‘the 
failure of the [appellant] in the circumstances to give any 
reason for [his] presence is. - - significant’? (See App. 4 
D.C., page 12). Rather, appellant chose to make his de- 
fense an alibi. It is submitted that the evidence in support 
of such alibi, set forth previously, was indeed poor. Under 
all these circumstances, therefore, it is clear that the jury 
could properly infer that the breaking and entry was with 
the intent to steal, even though no property was taken, 
as in the Cady case discussed earlier. 

Appellant contends, however, that since an assault was 
committed on the young girl, this is the only intent he 
could have harbored before and during entry, and not an 
intent to steal as specified in the indictment. In a case 
directly akin to the present one, this very contention was 
rejected. Commonwealth v. Ronchetti, Sup. Jud. Ct. of 
Mass., 128 N.E. 2d 334 (1955). There, a defendant broke 
and entered, in the nighttime, the home of a Mrs. Dorothy 
Albanez. She was asleep, and ‘was awakened by feeling 
a hand on her throat and saw a man bending over her with 
his right arm raised as though to strike her’’. ( Page 335 
of the opinion). Mrs. Albanez brushed the hand away, 
screamed, and the man fied. Later, the lock on the front 
door was found damaged. After apprehension, the de- 
fendant was charged, inter ala, with breaking and enter- 
ing with intent to commit larceny. He was also charged 
with the actual assault upon Mrs. Albanez. 

Upon conviction, Ronchetti, appealed, contending as does 
appellant in the instant case, that intent to commit larceny 
was not made out under the breaking and entry charge. 
The court rejected this argument and held (P. 336): 


‘cA finding of intent usually is to be based upon 
what reasonably is to be inferred from conduct. When 
a person enters a dwelling house in the middle of 
the night it may ordinarily be presumed, in the absence . 
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of evidence to the contrary, that his intent is to’ steal. 
(Citing authority) The defendant, however, contends 
that in view of the assualt on Mrs. Albanez after the 
entry the finding of such intent (to steal) in the present 
case is unwarranted. It was said in Commonwealth 
v. Carter, supra, 306 Mass. at page 699, ‘In many 
cases, as in the familiar instance of a charge of break- 
ing and entry with intent to steal, proof of the actual 
commission of the larceny is decisive proof of. the 
intent with which the entry was made. The overt act 
leaves no room for doubt as to the felonious purpose 
with which the previous criminal act was perpetrated.’ 
This language is not to be taken to mean that proof 
of any act, subsequent to entry, is proof of a specific 
intent at the time of entry to perpetrate that particular 
act but means only that in the case of breaking and 
entry evidence of a theft makes certain the intent 
which otherwise would naturally be inferred. The 
judge could find that the assault was not premeditated 
but was suddenly determined upon when the defendant 
unexpectedly discovered the woman in the circum- 
stances described. He was not required to conclude 
that the defendant entered the house with intent to 
make an assault but was warranted in finding that his 
intent at that time was to steal.’’ 


From the foregoing language, taken in connection with this 

Court’s decision in the Cady case, and the evidence: pro- 

duced during trial of the instant case, it is clear that the 

charge of housebreaking as set forth in the indictment, 
» was adequately proven. 


wn ARGUMENT 
v Tt 
we 
There Was Probable Cause to Arrest Appellant; and the En 
iv Into His House Was per : re 


Appellant complains that ‘there is a real question as to 
whether probable cause existed for the arrest of appellant 





as a general proposition’”’ (Br..22). He further complains ~ 
that entry into his home was illegal, and indicates that the 
police failed to announce their purpose and authority, 
prior to such entry. Both the arrest and the entry were “ 
legal. a 
The record discloses that the dwelling house of William 
Jones was entered forcibly, between midnight and one 
o’clock in the morning (J.A. 20-21). Mr. Jones awakened +r) 
to find his young granddaughter under attack (J.A. 20). 
The police were called, and apparently, responded immedi- 
ately in the person of Officer Shreve. 

Shreve immediately talked with the girl and received the 
name of the boy she had been talking with some hours 
before, when appellant had walked past and spoken with 
the young man (J.A. 26). She told the officer that the man 
who had attacked her was the same one who had chatted 
with the boy (J.A. 26). Officer Shreve went to the lad’s 
house, and received information that the man’s first name 
was Artis and he ‘“‘hung around the liquor store”’ (J.A. 26). 
Checking with the store, the officer found out an address 
for ‘‘Artis’’, which turned out to be only slightly in error n 
(J.A. 26). Being in the correct neighborhood he inquired 
regarding ‘‘Artis’”’ and obtained the correct address (J.A. 
27). Arriving at the house with other officers, Shreve 
knocked on the door and appellant opened a window (J.A. 
97). Appellant identified himself as Artis Smith Washing- 
ton (J.A. 27). According to appellant’s own wife, ‘‘I seen 
the officer”? and he requested permission to speak to both 
she and her husband. She agreed (J.A. 43). Cf. Morrison 
v. United States, —— U.S. App. D.C. —,, (No. 14467, de- 
cided October 16, 1958), at page 10 of the slip opinion. The 
police entered and appellant was arrested (J.A. 25, 26). 

A yellow shirt was apparently removed from appellant’s 
house (J.A. 29). It was probably taken because both Miss 
Burgit (J.-A. 17) and her grandfather (J.A. 21) had seen a 
yellow shirt on the intruder. The Government never intro- 
duced the shirt, nor did any witness, on examination by the 
prosecutor, mention that such a shirt had been found. (See 
Br. 25, Fn. 15). On eross-examination of the officer, how- 
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_ ever, the finding was brought out (J.A. 29). The officer then 
* testified that the shirt, in his opinion, had not been worn on 
y that date; that it was cleanly pressed; and that it was the 
p. only yellow shirt he found in the room (J.A. 29). 

The information received from Reva Burgit and her 
*' grandfather, William Jones, was more than adequate to 
w constitute probable cause for the arrest of the person who 

had invaded the home and attacked the girl. Quick, effi- 

cient and accurate police work by the officer led him, in a 
+> matter of minutes, to appellant. Clearly, the officer had 
« both a right and duty to arrest appellant under the cir- 

cumstances. 

The record, as just discussed, plainly indicates that both 
appellant and his wife knew that police officers were outside 
their door. It is no less clear that following a polite request 
the door was opened to the officers. A search apparently 

’ was made, but nothing seized was introduced into evidence 

in any manner by the Government. Indeed, the only ‘‘fruit 
of the search’’ was used by solely the defense, and in a man- 
ner beneficial to appellant. Appellant’s contentions, there- 
fore, must fall. 

Til 


Appellant’s Voluntary aneeon Was Properly Admitted Into 


vidence 

” A. Appellant contends that an oral admission made by 
e- him should have ben excluded under the Mallory Rule. The 
| record fails to disclose any objection to such testimony. 
Appellant may not do so for the first time on appeal, 
| Washington v. United States, —— U.S. App. D.C. —, 
+» 258 F.2d 696 (1958); Gilliam v. United States, —— US. 
App. D.C. —, 257 F.2d 185 (1958) ; Blackshear v. United 
” States, 102 U.S. App. 289, 252 F.2d 853 (1958), reh. denied, 
” March 18, 1958; Perry v. United States, 102 U.S. App. D.C. 
. 315, 253 F.2d 337 (1957), cert. denied, 356 U.S. 941, 2 LE2d 
| 816, 78 S. Ct. 785 (1958) ; Lawson v. United States, 101 U.S. 
Pw App. D. C. 332, 248 F.2d 654 (1957). The point, therefore, 

A» should be disregarded. 
Assuming, arguendo, that objection was properly made 
below, it is clearly without merit. Officer Shreve testified 
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that appellant was arrested at approximately one A.M., and 
taken to the Fourth Precinct (J.A. 25, 26). Only one pris- 
oner was being held there, and in order to conduct a line-up 
for identification, appellant was removed to police head- 
quarters. Prior to this removal, and during the course of 
‘‘(m)aking a statement of facts and a line-up sheet’’ (J.A. 
25), the officer talked with appellant. The time was ap- 
proximately one-forty A.M. Only forty minutes had 
elapsed, therefore, from appellant’s arrest at his home, the 
trip to the precinct and the preparation of papers (J.A. 25). 
Under such circumstances it can be ‘‘fairly (said) that (the 
time) was spent in ordinary and necessary police adminis- 
trative procedures”. Heideman v. United States, —— US. 
App. D.C. —, (No. 14414; decided September 25, 1958), at 
page 4 of the slip opinion. See also Washington v. United 
States, supra, at page 2 of the slip opinion. 

During the conversation, appellant told the officer ‘‘that 
he had assaulted the girl all right but he said he didn’t do it 
in the house.’’? ‘‘I asked him if he didn’t do it in the house 
where did he do it. He said he didn’t know. I said that 
didn’t make sense to me. He said, ‘I don’t like the idea of 
a felony hanging over my head’.’’ (J.A. 20.) 

Such admission cannot be said to have resulted from 
‘6a process of inquiry that lends itself, even if not so 
designed, to eliciting damaging statements to support the 
arrest and ultimately (the) guilt’’ of appellant. Mallory v. 
United States, 354 U.S. 449, 454, 1 L Ed 2d 1479, 77 C St 


Ww 


1356 (1957). See Heideman v. United States, supra, at page 


5 of the slip opinion. The record, in fact, discloses no 
‘line of inquiry’? on the police whatsoever. Indeed, the 
<¢admission’’ has all the earmarks of an exculpatory state- 
ment. This may well be the reason no objection was made 
to its reception into evidence. As this Court has stated 
in a similar case, ‘“‘It might well be that objection was not 
made because the whole of what was said was thought to 
be helpful to the defendant.’’ Lawson v. United States, 
supra, at page 333, footnote one. 

B. Appellant also complains that arraignment did not 
take place until the start of normal business hours that same 
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morning. In Washington v. United States, supra, the 
“ arrest took place at 12:05 A.M. and defendant admitted 
the crime some twenty minutes after arriving at police 
» headquarters. In affirming the conviction, this Court 


¥’ commented, ‘‘The accused was promptly taken before a 


magistrate the following morning’’. See page 2 of the slip 
_ opinion. The situation is no different under the instant 
' get of facts. In any case, admissions are not rendered 
' inadmissible because illegal detention occurs thereafter. 
Perry v. United States, supra, citing Mitchell v. United 
. States, 322 U.S. 65, 88 L Hd 1140, 64 S. Ct. 896 (1944). See 
also Porter v. United States, —— U.S. App. D.C. ——, 258 
' F.2d 685 (1958), reh. denied, Sept. 19, 1958. 

,  (. Appellant also contends that the admission was im- 
- properly admitted, alleging that it resulted from an illegal 
arrest (Br. 25). The arrest, as pointed out earlier, was 
proper. Assuming, arguendo, however, that the arrest was 
illegal, the admission was no less admissible. As was held 
by this court in Smith v. United States, —— U.S. App. 
D.C. —, 254 F.2d 751, 758-759 (1958), cert. dented, —— 


> U.S. ——, June 30, 1958: 


We believe the rule to be that confessions made 
while a defendant is under arrest are admissible in 
evidence if voluntarily made and if Rule 5, Federal 
Rules of Criminal Procedure, 18 U.S.C.A., is not 
violated, whether the arrest was made legal or illegal. 
(Citing authorities.) 


The statement was properly received in evidence. 

D. Based on the same allegation of illegal arrest, it 
is appellant’s further contention, that the officer’s testi- 
mony regarding his seeing of yellow mud on appellant’s 
shoes, after entry into the premises, was improperly 
admitted. No objection was taken to the officer’s testimony 
(J.A. 53-54), and ‘‘having failed to make timely objection, 
the appellant cannot complain for the first time on appeal 
that the evidence was erroneously received’’. Cradle v. 
United States, 85 U.S. App. D.C. 315, 318, 178 F.2d 962 
(1949). In addition, the shoes were. not taken by the 
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police, and were never introduced into evidence (J.A. 54). 
Under such circumstances, even if the shoes had been seized, 
and if such seizure had been illegal, ‘‘nevertheless the appel- 
lant (would) not thereby (be) prejudiced because, it is 
not shown that any of the articles said to have been illegally 
seized was used in evidence against him”’. Cradle v. United 
States, supra, at page 318. Clearly, ‘‘mere observation 
[did not] constitute a ‘search’ ’’. Ellison v. United States, 
93 U. S. App. D. C. 1, 206 F.2d 476 (1953), and authorities 
cited therein. It follows, that the testimony of the officer 
was properly admitted. 

Appellant also objects for the first time on appeal, to the 
rebuttal testimony of the officer offered in contradiction to 
the testimony of appellant’s mother-in-law on direct exami- 
nation. On direct, Mrs. Willis was quite certain as to the 
time when appellant had come in, gone out, returned again 
and finally remained at home (J.A. 31, 34, 36, 41-42). The 
officer testified on rebuttal, that he had questioned her, and 
that Mrs. Willis replied that she didn’t know what time 
appellant had gone out or come back. (J.A. 53). 

In light of what has been previously stated regarding 
the admissibility of appellant’s own admission, even 
assuming an illegal arrest, and the further admissibility 
of the officer’s testimony as to what he observed in the 
premises, it follows, a fortiori, that a statement made by 
a witness, contrary to her testimony on direct examination, 
is clearly admissible regardless of the legality of the arrest 
involved. This is particularly so when the obvious purpose 
of such rebuttal testimony is mainly to attack the prior 
witness’s credibility. 


IV 


Appellant Was Effectively Represented by Counsel 


Appellant’s contentions that he was illegally arrested, 
and that an admission, allegedly in violation of the Mallory 
case, was erroneously admitted into evidence, have been 
shown to be without merit. He would now use these same 
points to support his charge of. ineffective assistance of 
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counsel (Br. 33-34). These contentions, in and of them- 


_ selves, are without merit, and cannot, therefore, act as 
foundation posts for such a claim. In any case, they are 
‘directed solely to the skill, the relative competence, of 

| trial counsel in matters as to which counsel made decisions, 
or would have to make decisions in the course of the trial’’. 

® Mitchell v. United States, U.S. App. D.C. —, ( No. 
14198; decided June 12, 1958), cert. dented, —— U.S. —, 
October 13, 1958, at pages 2 and 3 of the slip opinion. This 

' is not enough. Actions of counsel during trial may, there- 
fore, involve ‘‘(b)ad judgment, or even good but erroneous 
judgment, ... (resulting) in adverse effects.’’ ‘‘These are 

| simple facts of trial; they are not justiciable issues.”’ 

* Mitchell v. United States, supra, at page 9 of the slip 

> opinion. 

| Appellant further bases his allegation of ineffective 

| assistance of counsel on three additional points (Br. 34-35) : 


(1) Counsel ‘‘failed to bring ont the prosecutor’s state- 
ment to the Court at the hearing on the pre-trial motion to 
- suppress that he did not have ‘any oral confession’ ’’. 

This is undoubtedly a reference to a hearing at which 
another attorney, appointed prior to trial counsel, was 
* present (J.A. 73). During the course of the hearing, 
v the prosecutor stated that he had no oral confession (J.A. 
| 74). This statement was made on September 13, 1957, 
' approximately thirty-four days before trial. It is un- 
doubtedly true that the prosecuting attorney, with a typical 
| heavy workload, had not as yet been made aware of such 
ne on that occasion. In any event, the admissibility 
* of the admission was the important thing, and it has been 

® shown that it was properly allowed into evidence. 
| (2) Appellant complains that on opening statement, 
' eounsel told the jury that the proof would show appellant 
* had been drinking, but failed to adduce such evidence. 
»~ Appellant’s defense was alibi. Proof of drinking would 
» not have benefited him. Lack of such proof could not hurt 
* him. In any case, as stated in the context of defense 
counsel’s opening statement (J.A. 30), it had little 


y. Significance. 
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(3) Appellant complains because defense counsel brought 
out how entry into the house was effected. It is clear from 
such examination (J.A. 23), that counsel was simply testing 
the witness’s credibility. He received an answer, now 
found to be, perhaps, unfavorable. Appellant, therefore, 
would have ineffective assistance of counsel declared, in 
part, anytime a lawyer seeking truth, through cross- 
examination, is met with an answer unfavorable to the 
attorney’s client. Such a position is untenable. 


From the foregoing, failure of counsel, if any, in the 
areas discussed, would at most constitute “ (m)ere im- 
provident strategy, bad tactics, mistakes, carelessness, Or 
inexperience”? which, within the framework of appellant’s 
allegations, and the facts as disclosed in the record, cannot 
be said to amount to ineffective assistance of counsel. 
Edwards v. United States, —— U.S. App. D.C. ——, 256 
F.2d 707 (1958), cert. dented, —— U.S. ——, October 13, 
1958. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


Outver GascH, 
United States Attorney. 


Cart W. BELcHeEr, 
Water J. Bonner, 
Assistant United States Attorneys. 
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